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HOMER ADOLPH PLESSY VS. J. H. FERGUSON, JUDGE, ETC. if 


a Onirep Starrs or AMERICA, 
| State of Lousiana. 


Supreme Court of the State of Louisiana, City of New Orleans. 
ix Parte Homer Avotra Puessy, Plaintiff in Error, No. 11134. 


Albion W. Tourgee and Jas. C. Walker, Esquires, for Homer A. 
Plessy, plaintiff in error; Lionel Adams, Esq., assistant district at- 
torney for the parish of Orleans, for Jno. DH. Ferguson, judge crimi- 
nal district court, section “A,” for the parish of Orleans, respondent, 
defendant In error. 


Writ of error to the supreme court of the State of Louisiana from 
the Supreme Court of the United States, at the city of Washington, 
D. C., returnable within 30 days from January 5th, A. D. 1898. 


Lranscript of Aecord. 
1 Supreme Court of the State of Louisiana, 
Kix Parte Homen A. Punssy. No. 11184. 


Petition for Writs of Prohibition and Certiorari. Filed November 22, 
1892, 


ix Parte Homer A. Purssy. 


To the honl, the supreme court of the State of Louisiana: 


The petition of Homer A. Plessy respectfully represents— 

That said petitioner is a citizen of the United States and a resi- 
dent of the State of Louisiana. Moreover, that petitioner is of mixed 
Caucasian and African descent in the proportion of seven-eighths 
Caucasian and one-eighth African blood; that the mixture of col- 
ored blood is not discernible in petitioner, and he is entitled to every 
recognition, right, privilege, and immunity secured to citizens of 
the United States of the white race by the Constitution and laws of 
the United States, and such right, privilege, recognition, and im- 
munity are of valuegreatly exceeding the sum of ten thousand doi- 
lars, if the same be at all susceptible of being estimated by the 
standard value of money. 

Petitioner further represents that on or about the seventh day of 
June of the present year, 1892, he engaged and paid for one first-class 
passage on the Hast Louisiana railway at and from the city of New 
Orleans, in the State of Louisiana, to the city of Covington, in 
St. Tammany parish, also in the Stateot Louisiana, and thereupon 
petitioner entered a passenger traip of said railway and took posses- 
sion of a vacant seat in a coach or compariment of said train where 
passengers of the white race were accommodated. 
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2, That said East Louisiana Railway Company is incorpo- 

rated by the laws of the Stata of Louisiana asa common car- 
rier, carrying passengers for hire, and is not and cannot be au- 
thorized to distinguish between citizens according to race; but, 
notwithstanding, upon the approach of the conductor of said train 
petitioner was by him ordered and required, under penalty of ejec- 
tion from said train and imprisonment, to vacate said coach or com- 
partment and to occupy another seat in another compartment or 
coach of said train assigned by said company for persons not of the 
white race, for no other reason announced by said conductor than 
that petitioner was of the colored race. 

That petitioner refused to comply with said unreasonable com- 
mand and insisted upon occupying and being permitted to occupy 
and remain in the seat and coach where he then was; whereupon, 
with the aid of an officer of police, viz., C. C. Cain, as further appears 
herein, said petitioner was forcibly ejected from said coach and train 
and hurried off to and imprisoned in the parish jail of New Orleans 
and there held to answer a charge or affidavit made by said officer 
io the effect and in substance that petitioner was guilty of having 
criminally violated an act of the General Assembly of the State of 
Louisiana approved July 10th,-1890, No. 111 of the sessions acts, in 
such case made and provided. 

That petitioner was subsequently brought before tha Honl. A. R. 
Moulin, recorder of the second recorder’s court for the city of New 
Orleans, for preliminary examination upon the facts sct forth in the 
said affidavit, and petitioner was by the said recorder thereupon 
comimitted for trial to the honl. the criminal district court for the 
parish of Orleans; that said proceedings and affidavit appear by 
Exhibit “A,” bereto annexed and made part of this petition. 

Petitioner further avers that upon the receipt of the said 
3 papers and proceedings by the officers of the said criminal 
district court for the parish of Orleans the said cause was 
allotted and assigned to section “A” of the said criminal district 
court, and, after leave of the honl. the judge of said section “A,” the 
assistant district attorney for the parish of Orleans, prosecuting in 
behalf of the State of Louisiana, presented and filed an information 
against petitioner for the subject-matter as herein set forth and as 
set forth in said above-mentioned affidavit, and said information is 
hereto annexed, marked Exhibit “ B,” and made part of this peti- 
tion, and is predicated only and solely on the facts set forth in said 
affidavit and on the provisions of said act of the General Assembly 
of this State approved July 10th, 1890, which petitioner affirms to 
be in all its parts null and void because in conilict with the Consti- 
tution of the United States, as hereinafter appears in detail and spe- 
cifically set forth in the plea which petitioner interposed against 
said proceedings, 

That petitioner hereto annexes and makes part of this petition, 
marked Exhibit “ ©,” a verbatim copy of the said act of the General 
Assembly of this State, No. 111, approved July 10th, 1890. 

And petitioner also says that the said criminal district court for 
the parish of Orleans has no jurisdiction or authority to hear and 
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determine the facts set forth in the said affidavit and information, 
because the said court is precluded from so doing by reason that the 
said act of the General Assembly of the State of Louisiana approved 
July 10th, 1890, is in conflict with the Constitution of the United 
States in its several parts as aforesaid, and petitioner has thus 
pleaded and excepted in his defense upou arraigninent to answer 
said information in the said criminal district court, as appears by 

petitioner’s said plea, hereto annexed, marked “ D,” and 
4 made part of. this petition. Moreover, that petitioner now 

repeats and renews in this hon]. court all and singular the 
aliegations of the said annexed plea in manner and form as therein 
recited, the same being too lengthy and numerous to be otherwise 
referred to. 

And petitioner further represents that petitioner’s counsel, acting 
in his behalf,joined issue upon demurrers being filed to the said plea 
by the said assistant district attorney, and, after hearing argument 
for thé State and for the accused, the said judge of section “A,” crim- 
inal district court aforesaid, maintained the said demurrer thereto 
and overruled petitioner’s said plea, and has ordered petitioner to 
answer and plead over to the faets set forth in the said information ; 
that unless said judge of the criminal district court be enjoined by 
writ of prohibition from further proceeding in said cause the said 
court will proceed to fine and sentence petitioner to imprisonment, 
and thus deprive him of his constitutional rights set forth in said 
plea annéxed, notwithstanding that said statute under which peti- 
tioner is beliS prosecuted is in conflict with the Constitution of the 
United States, and there lies no appeal from such sentence, as the 
sald statute provides, and therefore petitioner Is without relief or 
remedy except to apply to this hon], couré for writs of prohibition 
and certiorari] to prohibit the said judge of section “A,” criminal 
district court, from proceeding further with said prosecution against 
petitioner, and that the record of the same be sent to this honl. 
court, to the end that the yalidity of said proceedings be ascer- 
tained, and the said proceedings are entitled State of Louisiana vs. 
Homer A. Plessy, No. 19117 of the docket of the criminal district 
court for the parish of Orleans. | 

And petitioner further says that he bas duly and formally noti- 

fied the said honl. judge of section “A,” criminal district 
D court, of his intention to apply to this honl. court to issue 

the said writs, and that he has complied with every other 
liecessary preliminary according to his best knowledge and infor- 
mation, ) 

Whierefore petitioner prays that writs of prohibition and certiorari 
issue hereii, directed to the Honl. J. H. Ferguson, judge of the 
crimibal district court for the parish of Orleaus; that he be pro- 
hibited from proceeding further with the cause entitled State of 
Louisiana vs: Homer A. Plessy, No. 19117 of the docket of the said 
court, until further ordered, and that the record thereof be certified 
and transmitted to this hon]. court, to the end that the validity of 
sald proceedings be ascertained ; and petitioner prays that said writ 
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of prohibition be made peremptory in due course, and that he have 
such other and further relief — the nature of the case requires. 


(Signed) ALBION W. TOURGEE, 
JAS. C. WALEBER, Of Counsel. 


Personally appeared Homer A. Plessy, who, being duly sworn, 
says that all the facts and allegations set forth in the foregoing peti- 
tion are true and correct. 


(Signed) ~H. A. PLESSY. 


et to and subscribed before me this 22d day of November, 
A. D. 1892. 
[SEAL ] (Signed) LOUIS A. MARTINET, 
Not. Pub. 


Affidavit Marked Lxhibit “A.” Filed with Petition Nov'r 22,1892. 
6 Affidavit. 
Strats or LOUISIANA: 


Second Recorder’s Court of the City of New Orleans, 


3 


THe STATE ; 


Homer ADOLPHE Pressy, 2444 N, Claiborne —. 


Personally appeared before me, A. R. Moulin, recorder of the first 
recorder’s court of the city of New Orleans and justice of the peace, 
duly commissioned and sworn, Detective C. C. Cain, 60 St. Charles 
—, who, having been duly sworn, doth depose and say— 

That Homer Adolph Plessy, late of the parish of Orleans, on the 
7th da¥ of June, 1892, within the jurisdiction of this honl. court, on 
Press St., in the 5rd dist. of this city, then and there being a passen- 
ger of the colored race on a train of the ast Louisiana Railroad Co., 
the said East Louisiaua Railroad Co. then and there being a rail- 
way Co. engaged in carrying passengers for hire in its coaches in 
the State of Louisiana from the city of New Orleans to the city of 
Covington and wholly operated within the limits of the said State, 
unlawfully did insist upon going into and remaining in a compart- 
ment of a coach of said passenger train to which by race he, the 
said Homer Adoiph Plessy, did not belong, to wit, a compartment 
in said coach assigned to passengers of the white race, then being at 
the time aforesaid afforded by said train equal but separate accom- 
modations thereon for persons of the white and colored races, all 
against the peace and dignity of the State. 

Wherefore deponent charges the accused with violation — sec. 2, 
act 111 of S. of La., approved July 10,’90, and prays that he be 
arrested and dealt with according to law. 


(Sig’d) CHRIS. C. CAIN. 


b 
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fi Sworn to and subseribed before me this 8th day of June, 
Bie’d) A. BR. MOULIN, Recorder. 
State witnesses : 
J. L. MOTT, 


19 Commercial Place. 
J. J. DOWLING, 
Conductor, 112 Common. 


Endorsement and certificate: No. 7657. The State vs. Homer 
Adolph Plessy. June 8, 92. Viol. sec. 2, act 111, 1890. Prose- 
cutor, Dect. C. C. Cain. Decision. Examination waived. C. @. D. 
B., $500. Examination waived. Committed tothe hon. the erlminal 
district court for trial as charged. Bond, 500. June 8, 1892. 
(Signed) A. R. Moulin, judge first recorder’s court. 


I, J. Malloy, a deputy clerk of the criminal district court for the 
parish of Orleans, do hereby certify the foregoing copy of affidavit 
and endorsements thereon to be a true, full, and correct copy of the 
original as the same appears on file and of record in the aforesaid 
office. | 

In testimony whereof I hereunto sign my name and affix the seal 
of said court, at the city of New Orleans, this 21 day of November, 
in the year of our Lord one thousand eight hundred and ninety- 
two, and the one hundred and seventeenth year of the Independ- 
ence of the United States of America, 

[SmAL. | (Signed) J. MALLOY, D’y C?k. 


Information, Marked Exhibit “BB.” Hiled with Petition November 22, 
* 1892. : 


§ Tue Svate or Lovisrana, | as 
Parisi of Orleans, ‘i 


Criminal District Court for the Parish of Orleans. 


Lionel Adams, ass’t district attorney for the parish of Orleans, 
who, in the name and by the authority of the said State, prosecutes 
in this behalf,in proper person comes into the criminal district 
court for the parish of Orleans, in the parish of Orleans, and gives 
the said court here to understand and be informed that one Homer 
Adolph Plessy, late of the parish of Orleans, on the seventh day of 
June, in the year of our Lord one thousand eight hundred and 
ninety-two, with force and arms, in the parish of Orleans aforesaid 
and within the jurisdiction of the criminal district court for the 
parish of Orleans, being then a passenger, travelling wholly within 
the limits of the State of Louisiana, on a railroad train — to the 
East Louisiana Railroad Company, a railway company carrying 
passengers in their coaches within the State of Louisiana, and on 
which the officers of the said East Louisiana Railroad Company 
had power and were required to assign and did then assign the said 
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Homer Adolph Plessy to the coach used for the race to which he, 
the said Homer Adolph Plessy, belonged, unlawfully did then and 
there insist on going into a coach to which by race he did not be- 
long, contrary to the form of the statute of the State of Louisiana in 
such case made and provided and against the peace and dignity of 
the same. 


(Signed) LIONEL ADAMS, 
Asst District Attorney for the Parish of Oricans: 
9 Endorsement and certificate: Section No. 19117. State of 


Louisiana versus Homer Adolph Plessy. Information for vio- 
lating provisions of act No. 111 of 1890. YFiled July 20th, 1892. 
(S’e’d) F. J. Letten, minute clerk. 


[, J. Malloy, a deputy elerk of the criminal district court for the 
parish of Orleans, do hereby certify the foreroing copy of informa- 
tion and endorsements thereon to be a true, full,and correct copy of 
the original as the same appears on file and of record in the afore- 
said office. 

In testimony whereof I hereunto siren my name and affix the seal 
of said court, at the city of New Orleans, this 21st day of Novem- 
ber, in the year of our Lord one thousand eight hundred and 
ninety-two, and the one hundred and seventeenth year of the Inde- 
pendence of the United States of America. 


(Signed) J. MALLOY, D'y CUE. 
Act No. 111 of 1890, Marked * Exhibit 0.” Filed with Petition Novem- 
ber 22, 1892, 
10 " No, i11. 


An act to promote the comfort of passengers on railway trains: re- 
quiring all railway companies carrying passengers on their trains, 
in thisState, to provide equal but separate accommodations for the 
white and colored races, by providing separate coaches or com- 
partments so as to secure separate accommodations; defining the 
duties of the officers of such railways; directing them to assign 
passengers to the coaches or compartment set aside for the use of 
the race to which such passengers belong; authorizing them to 
refuse to carry on their train such passengers as may refuse to oc- 
eupy the coaches or compartments to which he or she is assipned:; 
to exonerafe such railway companies from any and all blame or 
damages that might proceed or result from such a refiisal ; to pre- 
scribe penalties for all violations of this act; to put this act tnto 
effect ninety days after its promulgation, and to repeal all laws 
: paris of laws contrary to ov inconsistent with the provisions of 
this act. 


SECTION I. Be it enacted by the General Assembly of the 
Il State of Louisiana, That all railway companies carrying 
passengers in their coaches in this State, shall provide equal 
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but separate accommodations for the white, and colored races, by 
providing two or niore passenger coaches for each passenger train, 
or by dividing the passenger coaches by a partition so as to secure 
separate accommodations; provided that this section shall not be 
construed to apply to street railroads, No person or persons shall 
be permitted to occupy seats in coaches, other than, the ones, as- 
signed, to them on account of the race they belong to. 

Section IJ. Be it further enacted, etc., that the officers of such 
passenger trains shall have power and are hereby required to assign 
each passenger to the coach or compartment used for the race to 
which such passenger belongs; any passenger insisting on going 
into a coach or compartment to which by race he does not belong, 
shall be liable to a fine of twenty-Hve dollars or in lieu thereof to 
imprisonment for a period of not more — twenty days 1n the parish 
prison and any officer of any railroad insisting on assigning a pas- 
senger to a coach or compartment other than tbe one set aside for 
the race to which said passenger belongs shali be lable to a fine of 
twenty-five dollars or in lieu thereof to Imprisonment for a period 
of not more than twenty days in the parish prison ; and should any 
passenger refuse to occupy the coach or compartment to which he 
or she is assigned by the officer of such railway, said officer shall 
have power to refuse to carry such passenger on his train, and for 

such refusal neither he nor the railway company which he 


12 represents shall be liable for damages in any of the courts of 


this State. 

Srotion IIIf. Be if further enacted, etc, That ali officers and di- 
rectors of railway companies that shall refuse or neglect to comply 
with the provisions and requirements of this act shall be deemed 
guilty of a misdemeanor and shall upon conviction before any 
court of competent jurisdiction be fined not less than one hundred 
dollars nor more than five hundred dollars; and any conductor or 
other eraployees of such passenger train, having charge of the same, 
who shall refuse or neglect to carry out the provisions of this act. 
shall on conviction be fined not less than twenty-five dollars nor 
more than fifty dollars for each offense; all ratlroad corporations 
carrying passengers in this State other than street railroads shall 
‘keep this law posted up in a conspicuous place in each passen- 
ger coach and ticket office, provided that nothing in this act shall 
be construed as applying to nurses attending children of the other 
race. 

Szctton [V. Be it further enacted, etc., That all laws or parts of 

laws contrary to or Inconsistent with the provisions of this act 


Se 
-@- 13 be and the same are hereby repealed and that this act shall 


take effect and bein full force ninety days after its promul- 


gation. 
S. P. HENRY, 
Speaker of the House of Representatives. 
JAMES JEFFRIES, 
Lieut. Governor and President of the Senate. 
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Approved July 10th, 1890. 
FRANCIS T. NICHOLS, 
Governor of ihe State of Louisiana. + 


A. true copy from the original. 
L. F. MASON, 
Secretary of state. 


14 Defendant's Plea to Information, Marked Euhibit"D.” Ialed q 
with Peliiion Nov'r 22, 1892. 


Criminal District Court for the Parish of Orleans. 


Strate of LoOvIslava 
2'S, No. 19117. Section “aA.” 
Homer ApOoLepH PLESSEY. 


Information for occupying railway coach set apart for white passen- 
gers, 


Defendant's Plea. 


And the said Homer Adolph Plessey,in his own proper person, 
cometh into court here and, having heard the said information read, 
says that this honorable court ought not to entertain further cog- 
nizance of this cause, because, protesting that he ts not guilty as in 
the said information above specified, nevertheless the said defend- 
ant says: 

Ist. That he, the said Homer A. Plessey, isa citizen of the United 
States and a resident of the State of Louisiana. 

2nd. That the East Louisiana Railway Company referted to in 

the said information is 4 corporation duly incorporated aud 
15 organized by the laws of the State of Louisiana as a common 

garrier, acting by virtue of a public charter and carrying 
passengers for hire, and cannot be authorized to distinguish between 
citizens according to race. 

3rd. That race is a question of law and fact which an officer of a 
railroad corporation cunnot be authorized to determine. 

4th. That said defendant bought and paid for a ticket of said 
company entitling him to one first-class passage from said city of 
New Orleans, in the State of Louisiana, to the city of Covington, in 
the State of Louisiana, and had the same in his possession and un- 
used at the time of the act allemed in the information aforesaid as 
the basis thereof, and that the coach or car whieh he went into and 
occupied was a first-class one, as called for by said ticket, and de- 
fendant was being conveyed therein as a passenger of the said rail- . 
way company from the city of New Orleans to the said city of Cov- 
ington, and the said ticket is still in said defeudant’s possession ‘ 
unused up to the present time. 

5th. That said defendant was guilty of no breach of the peace, 
no noisy or obstreperous conduct, and uttered no profane or vulgar 


J. H. FERGUSON, JUDGE, ETO. g 


language in said car; that he was respectably and‘ cleanly 
16 dressed; that he was not intoxicated nor affected by any 
noxlous disease, and that.no objection was made to his per- 
sonal appearance, conduet, or condition by any one in said eoach 
or car, nor could such objection have been truthfully made. 
6th. That the information herein is based on an act of the legis- 
lature of the State of Louisiana designated as act No. 111 of the 
sessions acts of the General Assembly of this State, approved July 
-10th, 1890, and the said act in its several parts is in conflict with 
the Constitution of the United States, 
7th. Defendant further says that section 2 of said act is an essen- 
tial part of the same; that said section pretends to confer upon the 
conductor of a railroad train the power to determine the question 
of race and to assort the passengers upon said train in accordance 
with his decision of this question ; that the refusal of any passenger 
to abide by the decision of the conductor is attempted to be made a 
criminal offense by said act and is the gist of the preseut informa- 
tion; that the legislature has no power to confer judicial functions 
upon “an officer of:a passenger train” nor to make q peaceable re- 
fusal to accept his decision as to “ the race to which the passenger 
belongs” a crime or to make said act punishable by fine or imprison- 
me). 
Sth. That said section being an essential section of said 
17 act it is likewise unconstitutional and void, in that it pro- 
vides a Summary punishment for such pretended criminal 
act by authorizing the officer to.refuse to carry such pretendedly 
contumacious passenger and exempting both the company and the 
officer from any claim for damages on the part of said passenger, 
the same being the imposition of punishment without due pro- 
cess of law and the denial to citizens of the United States of the 
egual protection of the laws. 
vth. L'hat the purpose and object of said act, as appears upon its 
face, 1s to agsort and classify all passengers upon railroads doing 
business within the State according to race, and to make the rights 
and privileges of citizens of the United States dependent on said 
classification, and is therefore void. 
10th. That race 1s a scientific and legal question of great difi- 
culty; that the State has no power to authorize any person to deter- 
mine the same without testimouy or to make the rights or privi- 
leges of any citizen of the United States dependent on the fact of 
race or its determination by such unauthorized person, to compel 
the citizen to accept such determination, or to make refusal ta com- 
piy with the same a penal offence. 
lith. That the State has no right to distinguish between the 
rights and privileges of citizens of the United States on the 
18 ground of race as regards place, privilege, or accommodation 
in public railway trains within said State, a party purehbas- 
ing a ticket of a particular class being entitled to take any seat in 
any car of the class for which his passage calls not occupied by 
another. 
12th. i act deprives the citizen of remedy for wrong, and is 
2-—880 
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unconstitutional for that reason, and for the further reason that the 
State neither has nor can have power to distinguish between citi- 
zens of the United States as regards any right, privilege, or immu- 
nity to be enjoyed or exercised by such citizen on account of race 
or color. 
isth. That a State has no power or authority to grant exclusive 
rights or privileges to citizens of the United States of one race which 
are denied to eltizens of another race, or to make the refusal to 
submit to such denial a penal offence. 
l4th. That the statute in question, to wit, act No, 111, approved 

July 10th, 1890, establishes an invidious distinction and discrimi- 
nates between citizens of the United States based on race, which Is 
obnoxious to the fundamental principles of national citizenship, 
perpetuates involuntary servitude, as regards citizens of the colored 
race, under the merest pretense of promoting the comfort of passen- 

cers on railway trains, and in further respects abridges the 
19 privileges and immunities of citizens of the United States and 

the rights secured by the AIIIth and XIVth amendments 
of the Federal Constitution; and this the said Homer A. Plessey is 
ready to verify. Wherefore he prays judgment if this honorable 
court will or ought to take ecornizance of the information aforesaid, 
and that by the court here he may be dismissed and discharged. 

{Original signed) JAS. C. WALKER, 

Of Counsel for Defendant. 


Personally appeared Homer A. Plessey, who, being duly sworn, 
deposes and says that the facts aud allerations set forth in the fore- 
going plea are true and correct, and that the same is not interposed 
for delay, but that right and justice be done in the premises. 

(Orig jnal signed) H. A. PLESSY. 


Sworn to and subscribed before me this 13th day of October, 
A. D. 1892. 


(Signed) Fr. J. LETTEN, 
Minute Clerk. 
20 Endorsement on petition: No. 11134. Supreme court of 


Le. Filed Nov’r 22,1892. ©. W. Buchanan, d’y clerk. fx 
parte Homer A. Plessy for writs of prohibition and certiorari. Jas. 
©. Walker, ati’y for petitioner. 

I accept service of the within petition and exhibits. 
New Orleans, La., Noy. 23d, 1892. 
J. H. FERGUSON, Judge. 


Order on Petition. 


Tt is ordered that the respondent do shew cause, on Saturday, the 
26th day of November, A. D. 1892, at 11 o’clock a. m., why the writ 
of prohibition should not be made perpetual, as prayed for. It is 
further ordered that the respondent certify and transmit to this 
court on that date a record of the proceedings had in the said case, 


Ide 
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entitled and numbered on the docket of the criminal district court 
for the parish of Orleans “State of Louisiana v. Homer A. Plessy, 
‘ No. 19117,” to the end that the validity of said proceedings be as- 
ceriained; and it is further ordered until the further order of this 
court all proceedings in said case be stayed. 
New Orleans, November 22, 1892. 


(Signed) FRANCIS T. NICHOLLS, 
Chief Justice of Lousiana. 


* 


Writs of Prohibition and Certiorart. Issued November 22, 1892. 
Supreme Court of the State of Louisiana. 

CrerK’s Orrics, New OrLteans, —— —, 189-. 
Ex Parte Homer A. Ponssy. No. 111384. 


21 The judge of the criminal district court for the parish of Or- 
leans, section “A,” to Hon. John H. Ferguson, judge of the 
criminal dist. court for the parish of Orleans, Greeting: 


Whereas Homer A. Plessy has this day filed a petition in this 
honorable court praying for writs of prohibition and certiorari 
against you in the case entitled State of Louisiana v. Homer A. 
Plessy, and numbered 19117 on the ducket of the criminal district 
court for the parish of Orleans, and the court, having ordered said 
writs to issue: 

Now, therefore, you are hereby commanded, in the name of the 
State of Louisiana and of this honorable court, to show cause, on 
Saturday, twenty-six day of November, A. D. 1892, at 11 o’clock 
a.m., why the writ of prohibition should not be made perpetual, as 
prayed for. It is further ordered that you certify and transmit to 
this court on that date a record of the proceedings had in the said 
case of State of Louisiana v. Homer A. Plessy, No. 19117 of the 
docket of the said criminal court for the parish of Orleans, to the 
end that the validity of said proceedings be ascertained; and it is 
further ordered until the further order of this court all proceedings 
in said case be stayed. 

-Witness the Honorable Francis T. Nicholls, chief Justice of this 
honorable court, on this the 22nd day of November, in the 
[smAL.] year of our Lord one thousand eighf hundred and ninety- 
two. 
(Signed) C. W. BUCHANAN, D'y Clerk. 


Endorsement: No. 11134. Supreme court, State of Louisiana. 

Hix parte Homer A. Plessy. Writs of prohibition and cer- 

22 tiorari inside to be served on Hon. John H. Ferguson, judge 
criminal dist. court. For return. 


| 
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Sheriff's Return. 


Received Wednesday, Nov, 23, 1892, and on the same day, month, 
and year I served a copy of the within prohibition and accompany- 
ing certiorari personally on Hon. John H. Ferguson, judge criminal 
district court, herein named. Returned same day. 

Sheriff's fees, $2.00. 

(Signed) JAMES DUIGNAN, 
Deputy Sheruf. 


Supreme court of Louisiana. Filed Noy. 28, 1892. Gigned) T. 
McC. Hyman, clerk. 


Answer of Respondent, tiled Nov. 26, 1892. 
pupreme Court of La. 
ie Parte Homer A. Porssy. No. 11184, 
Application for writs of prohibition and certiorari. 


To the honorable the supreme court of Louisiana: 


Now into court comes John H. Ferguson, presiding judge of sec- 
tion “A” of the criminal district court of the parish of Orleans, 
State of Louisiana, made respondent in the above entitled aud num- 
bered cause, aud having suggested that in obedience to the mandate 
of this honorable court he has herewtth transmitted to this honora- 
ble court a certified copy of the proceedings in the prosecution en- 
titled “ The State of Louisiana vs. Homer A, Plessy,” being a nrose- 
cution by information for violation of the provisions of act No, 111 
of 1890, for answer to the writ of prohibition to him directed, with 

respect Silys : 
233 That the cognizance of the said cause of the State of 
Louisiana vs. Homer A. Plessy belongs of right to the said 
section “A” of the criminal district court of the Parish of Orleans, 
and that your respondent as the presiding judge of the said court 
is competent to hear and determine the same. 

Respondent respectfully represents that so much of the said act 
No. 111 of 1890 as Is charged in the information npainst the said 
Homer A. Plessy filed to have been violated is a good and valid 
statute of the State of Louisiana, and that thesaid Homer A. Plessy 
is by the law of the land bound to answer the same; and in sup- 
port of his said plea respondent annexes hereto and makes part 
hereof the opinion and deeree by him rendered in his official ca- 
pacity in passing upon the plea to the jurisdiction of the court by 
the said Homer A. Plessy interposed. 

Respondent respectfully avers that nowhere in the information 


' against the said Homer A. Plessy in the said court filed is it alleged 


either that the said Homer A. Plessy was a white man or a colored 
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man, or that he belonged to the white race or to the colored val 

nor is it anywhere in the said hereinbefore-mentioned plea to the 
7 jurisdietion of the court by the said Homer A. Plessy interposed 
eliher pleaded, averred, or admitted that the said Homer A, Plessy 
is a colored man or belongs to the colored race, or that he was of 
mixed Caucasion and African descent, or that belonging to the cal- 
ored race he was by reason thereof denied and deprived of any 
right, privilege, or immunity because of his race and color. 

Respondent further avers that instead of pleading, averring, or 
admitting that the said Homer A. Plessy was of and did belong to 
the colored race, the said Homer A. Plessy; on the contrary, declined 
and refused, either by pleading or otherwise, to acknowledge and 
admit that he was in any sense or in any proportion a colored 

man, 
24. Respondent further respectfully represents that the affi- 

davit of ©. C. Cain, made before the recorder of the second 
recorder’s court, against the said Homer A. Plessy, which is annexed 
to and made part of relator’s petition praying for the writ of pro- 
hibition herein, forms no part of the’ proceedings had before your 
respondeat, was at no time produced or offered in any of the pro- 
ceedings had before your respdéndent, nor has the same ever been 
inspected or seen by your respondent, either by copy or in the orig- 
inal, until the service upon him of the writs of prohibition and 
” certiorari issued herein. 

Respondent respectfully represents that, so far as the proceedings 
in his eourt are concerned, he does not, cannot, and will not know 
until the trial of the said Homer A. Plessy under the information 
against him filed wliether the said Homer A. Plessy was a white 
man or a colored man insisting upon going into and remaining in 
a compartment of a coach to which, by reason of his race or color, 
whe did not belong. 

Respondent further avers that, apart from the matters and things 
set up and alleged in the plea filed by the said Homer A. Plessy in 
this cause pleaded, there is nothing in the prosecution against him 
instituted and in the proceedings had thereunder whieh could or 
does raise any question under the Constitution and laws ef the 
United States. 

Respondent respectfully represents that it was competent for the 
State of Louisiana, through its legislature, to prohibit the acts of 
the said Homer A. Plessy which are charged against him as an 
offence, and that the proceedings had under the penal law of the 
State forbidding the same have been regular and in pursuance with 
the requirements of the said act. 

Wherefore respondent prays that, after due proceedings 


25 had, thatthe answer of your respondent be considered as suf- 
; ficient in Jaw to justify his conduct; that the complaint 
al against him by the said petitioner brought be dismissed, and the 


said petitioner be sentenced to pay costs. 
And your respondent prays cS all general and equitable relief. 
(Signed) J. H. FERGUSON, 
respondent. 
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Certified Cony of Proceedings in Criminal District Court. Ltled Novem- 
ber 26, 1892, 


Criminal District Court. 
Certified copy of proceedings in re— 


Tus Stare oF La. 
Us. to. 19117. Section “A,” 
Homer A. Puessy. 


State oF LOUISIANA, t 
Parish of Orleans, 


Criminal District Court for the Parish of Orleans. 


Lionel Adams, district attorney for the parish of Orleans, who, in 
the name and by the authority of the said State, prosecutes in this 
behalf, in proper person comes into the criminal district court for the 
parish of Orleans, in the parish of Orleans, and gives the court here 
to understand and be informed that one Homer Adolph Plessy, late 
of the parish of Orleans, on the seventh day of June, in the year of 
our Lord one thousand eight hundred and ninety-two, with force 
and arms, in the parish of Orleans aforesaid and within the juris- 

diction of the criminal district court for the parish of Orleans, 
26 being then a passenger, travelling wholly within the limits 

of the State of Louisiana, on a passenger train belonging to 
the Kast Louisiana Railroad Company, a railway company carrying 
passengers in their coaches within the State of Louisiana, and on 
which the officers of the said East Louisiana Railroad Company 
had power and were required to assign and did assign the said 
Homer Adolph Plessy to the coach used for the race to which he, the 
said Homer Adolph Plessy, belonged, unlawfully did then and there 
insist on going into a coach to which by race he did not belong, 
contrary to the form of the statute of the State of Louisiana in such 
case made and provided and against the peace and dignity of the 
same. 


(Signed) LIONEL ADAMS, 
Asst District Attorney for the Parish of Orleans. 


SPATE OF LOUISIANA: 
Criminal District Court for the Parish of Orleans. 


THURSDAY, October 13th, 1892. 


The court met this day, pursuant to adjournment, at 10.30 a. m, 
Present: The Honorable John H. Ferguson, judge. 
Present: The Honorable C. A. Butler, district attorney. 


" 
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STATE OF LOUISIANA 
VE. No, 19117. 
Homrr ADOLPH Piessy. 


Information for violating provisions of act 111 of 1890.. 


The defendant, in person, was placed at the bar of the court, in 
custody of the sheriff, attended by his counsel, Jas. C. Walker, Esq., 


- @- to be arratened on the charge preferred against him in the 
20 


a 


said information. After the reading of said information by 

the clerk the defendant was called upon to plead thereto. 
Now comes said counsel for the defendant and presents to the court 
a plea in bar to prosecution in the aforesaid information. The court 
ordered sald motion filed. The defendant was discharged on his 
bond, to await further proceedings. 


STATE OF LOUISIANA: 
Criminal District Court for the Parish of Orleans. 


FRIDAY, October 28th, 1892. 


The court met this day, pursuant to adjournment, at 10.80 a. m. 
Present: The Honorable John H. Ferguson, judge. 
‘ ' ” CG. A. Butler, district attorney. 


STaTE oF LOUISIANA 


V8. po 19117, 
Homer A. Pussy. 


Information for violating provisions of act 111 of 1890. 


Now comes the assistant district attorney, who prosecutes for the 
State, and the defendant, in person, was placed at the bar of the 
court, in custody of the sheriff, attended by J. C. Walker, Esq., of 
counsel, and the plea in bar filed by counsel] for the defense and 
fixed for hearing to-day came on to be heard. Counsel for the State 
filed a demurrer to the said plea in bar. Counsel for the defense 
filed a joinder to said demurrer. After arguments by counsel for 
the State and defense the court took the matter under advisement. 


STATE OF LOUISIANA: 
Criminal District Court for the Parish of Orleans. | 


FRIDAY, November 18th, 1892. 
28 Lhe court met this day, pursuant to adjournment, at 10.30 


&. MM. 
Present: The Honorable John H. Ferguson, judge. 
. ° " C. A, Butler, district attorney. 
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STATE OF LOUISIANA 
a's, No. 19117. 
Homer Apoter Puressy. 


Information for violating provisions of act 111 of 1590. 


The defendant, in person, was placed at the bar of the court in 
custody of the sheriff, attended by his counsel, Jas. C. Walker, Esq., 
and the court, for reason on file and of record, overruled the plea 
in bar herein filed to the aforesatd information. The defendant was 
discharged on his bond to await further proceedings. 


No. 19117. Griminal district court, section A. State of Loulsiang 
vs. Homer A. Plessy, D’f’t’s plea. (Signed) Jas. O. Waiker, att’y. 
Filed Oct. 18, ’92. (Signed) F. J. Letten, minute clerk. 


Criminal District Court for the Parish of Orleans. 


STATE OF LOUISIANA 


V8. bo, L9117. Section A. 
Homer Apoten PLEssy., 


29 Information for occupying railway conch set apart for white 
passengers, 


Defendant's Plea. 


And the said Homer Adolph Plessy, in his own proper person, 
cometh into court here and, having heard the ssid information 
read, says that this honl. court ought uot to entertain further cog- 
nizance of this cause, because, protesting that he is not guilty as in 
the said information above specified, nevertheless the said defendant 
says: 

‘st. That he, the said Homer A. Plessy, is a citizen of the United 
States and a resident of the State of Louisiana. 

2d. That the East Louisiana Railway Company referred to in the 
said information is a corporation duly incorporated and organized 
by the laws of the State of Louisiana as a common carrier, acting 
by virtue of a public charter and carrying passengers for hire, and 
cunnot be authorized to distinguish between citizens according to 
race. 

ord. That race is a question of law and fact which an officer of a 
railroad corporation cannot be authorized to determine. 

4th. That said defendant bought and paid for a ticket of said 
campany entitling him to one first-class passage from said city of 
New Orleans, in the State of Louisiana, to the city of Covington, in 
the State of Louisiana, and had the same in his possession and un- 
used at the time of the act alleged in the information aforesaid as 
the basis thereof, and that the eoach or car which he went into and 
occupied was a first-class one, as called for by said ticket, and 
defendant was being conyeyed therein as a passenger of the said 
railway company from the city of New Orleans to the said city of 
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Covington, and the said ticket is still in said defendant’s possession 
unused up to the present time. 
30) 5th. That said defendant was guilty of no breach of the 
peace, no noisy or obstreperous conduct, and uttered no 
profane or vulgar language In said car; that he was respectably and 
cleanly dressed; that he was not intoxicated nor affected by any 
noxious disease, and that no objection was made to his personal ap- 
pearance, conduct, or condition by any one in said coach or car, nor 
could such objection have been truthfully made. 
6th. That the information herein is based on an act of the legis- 
lature of the State of Louisiana, designated as act 111 of the ses- 
sions acts of the General Assembly of this State, approved July 
10th, 1890, and the said act in its several parts ts in conflict with 
the Constitution of the United States. 
7th. Defendant further says that section 2 of said act is an essen- 
tial part of the same; that sald section pretends to confer upon the 
conductor of a railroad tiain the power to determine the question 
of race and to arrest the passengers upon said train In accordance 
with his decision of this question; that the refusal of any passenger 
to abide by the decision of the conductor is attempted to be made a 
criminal offence by said act and is the gist of the present informa- 
tion; that the legislature has no power to confer judicial functions 
upon “an officer of a passenger train,” nor to make a peaceable re- 
fusal to accept his decision as to “the race to which the passenger 
belongs” a crime, or to make said act punishable by fine or im- 
risonment. 
8th. That said section being an essential section of said act it is 
likewise unconstitutional and void, in that 16 provides a summary 
punishment for such pretended criminal act by authorizing the 
officer to refuse to carry such pretendedly contumacious passengers 
and exempting both the company and the officer from any claim 
for damages on the part of said passenger, the same being 
ol the imposition of punishment without due process of law and 
the denial to citizens of the United States of the equal pro- 
tection of the laws. , 
9th. That the purpose and object of said act, as appears upon its 
face, is to assort and classify all passengers upon railroads doing 
business within the State according to race and to make the rights 
and privileges of citizens of the United States dependent on said 
classification, and 1s therefore void. 
10th. That race is a scientific and legal question of great diff 
culty; that the State has no power to authorize any person to deter- 
mine the same without testimony, or to make the rights or privileges 
of any citizen of the United States dependent on the fact of race or 
its determination by such unauthorized person to compel the citizen 
to aceept such determination, or to make refusal to comply with the 
same a penal offence. 


lith. That the State has uo right to distinguish between the ~ 


rights and privileges of citizens of the United States on the ground 

of race as regards place, privilege, or accommodation in public rail- 

way trains within said State, a party purchasing a ticket of a par- 
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ticular class being entitled to take any seat in any car of the class 
for which his passage calls not oceupied by another. 

12th. ‘The act deprives the citizen of remedies for wrong and is 
unconstitutional for that reason, and for the further reason that the 
State neither has vor can have power to distinguish between citizens 
of the United States as regards any right, privilege, or immunity 
to be enjoyed or exercised by such citizen on account of race or color. 

15th. That a State has no power or authority to grant exclusive 
rights or privileges to citizens of the United States of one race 

which are denied to citizens of another race, or to make the 
32 _ refusal to submit to such denial a penal offence. 

14th. That the statute in question, to wit, act 111, approved 
July 10th, 1890, established an insidious destinction and discrimi- 
nates between citizens of the United States based on race, which is 
obnoxious to the fundamental principles of national citizenship, 
perpetuates involuntary servitude as regards citizens of the colored 
race under the merest pretense of promoting the comfort of passen- 
gers On railway trains,and in further respects abridges the privi- 
jeges and immunities of citizens of the United States and the rights 
secured by the XI[Ith and XIVth amendments of the Federal Con- 
stitution. 

And this the said Homer A. Plessy is ready to verify. Where- 
fore he prays Judgment of this honl. court will or ougiat to take cog- 
nizance of the information aforesaid, and that by the court here — 
may be dismissed and discharged. 

(Signed) JAS. C. WALKER, 
Of Counsel for Defendant. 


Personally appeared Homer A. Plessy, who, being duly sworn, 
deposes and says that the facts and allegations set forth in the fore- 
going plea are true and correct, and that the same is not interposed 
for delay, but that right and justice be done in the premises. 

(Signed) ; H. A. PLESSY. 


Sworn to and subscribed before me this 18th day of October, A. D. 
1892, 


(Signed) IF. J. LETTEN, 
Minule Clerls. 
30 No. 19117. Criminal district court, section A. The State 


of La. vs. H. A. Plessy. Demurrer to def'd’s plea. Filed 
October 28, ‘92. (Signed) IF. J. Letten, minute clerk. (Signed) 
Lionel Adams, ass’t dis’t att’y. 


Criminal District Court. 


Tan Stare or La. 
Us. No. 19117. Section A. 
H. A. Piessy. 


Now comes Lionel Adams, assistant district attorney for the parish 
of Orleans, who prosecutes for the State in this behalf, and, as to the 
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said plea of the said H. A. Plessy by him first above pleaded, saith 
that the same and the matters thereln contained, in manner and 
form as the same are above pleaded and set forth, are not sufficient 
in jaw to bar or preclude the said State from prosecuting the said 
information against him, the said H. A. Plessy, and that the said 
State is not bound by law to answer to the same; and this he, the 
said Lionel Adams, who prosecutes as aforesaid, is ready to verify. 
Wherefore, for want of a sufficient plea in this behalf, he, the said 


@ Lionel Adams, for the State of Louisiana, prays judgment, and 


that thesaid H. A. Plessy may be required to plead over the 
o4 premises in the said information specified. 


No. 19117. State of Louisiana vs. H. A. Plessy. Joinder to 
demurrer. Filed Oct. 28th, 1892. (Signed) F. J. Letten, minute 
clerk. 


Criminal District Court for the Parish of Orleans. 


STATE OF LOUISIANA 
ve. No. 19117. Seétion A. 
Homer ApotpH PLessy. 


Joinder by Defendant. 


And the said Homer Adolph Plessy saith that his said plea by 
him heretofore pleaded in this cause and the matters therein con- 
tained, in manner and form as the same are therein pleaded and 
set forth, are sufficient in law to bar and preclude the State of 
Louisiana aforesaid from prosecuting the said information against 
him, the said Homer Adolph Plessy, and the said Homer Adolph 
Plessy is ready to verify and prove the same as the said court shall 
direct and award. Wherefore, inasmuch as the said district attor- 
ney forthe said State hath not answered the said plea nor hitherto 
in any manner denied the same, the said Homer Adolph Plessy 
prays judgment, and that by the court here he may be dismissed 
and discharged from the said premises in said information specified. 

(Signed) JAS. 0, WALKER, 
Of Counsel for Def’ dt. 


35 Criminal District Court. 


SratTe or DA. 
VS. No. 19117. Sec. “A.” 


Homer ADOLPH PLESSY. 
Information for violating provisions of act 111 of 1890. . 


The information in this case is based on act No. 111, approved 
July 10th, 1890. It charges that the defendant unlawfully insisted 
on going into a coach to which, by race, he did not belong. 

There is no uverment as to the color of the defendant. 

Defendant, before arraignment, filed a plea berein based on fifteen 
grounds, and prayed therein to be dismissed and discharged. 
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Lhe title of the act referred to is to promote the comfort of pas- 
sengers on railway trains; requiring all railway companies carrying 
passengers on their trains in this State to provide equal but separate ’ 
accommodations for the white and colored races by providing sep- 
arate coaches or compartments, so as to secure separate aceommo- 
dations ; defining the duties of the officers of such railways; directing 
them to assign passengers to the coaches or compartments set aside 
for the use of the race to which such passengers belong ; authorizing 
them to refuse to carry on their train such passengers as muy refuse 
to occupy the coaches or compartments to which he or she js as- 
signed; to exonerate such railway conipanies from any and all 
blame or damages that might proceed or result from such a refusal; 
to prescribe penalties for all violations of this act, &e. 

Jt is urged by defendant’- attorney that the title of the act to pro- 
mote the comfort of railway passengers i is evidently not the de- 
sign of the act; that its purpose is to legalize a discrimination 
between classes of citizens based on race and eclor. 

This law is clear and free from all ambieuity, and the 
36  —leiter of if is not fo be disregarded under the pretext of pur- 
suing its spirit. 

Judges have nothing to do with the policy of particular acts 
passed by the legislature. 

Lhe will of the law given being understood, nothing remains but 
to carry it into effect. 3 B., 465. 

jt is claimed also and, in fact, it Is conceded by the State’s altor- 
ney that such part of the statute as exempts from liability the rail- 
way companies at its officers is unconstitutional. 

It is a rule of interpretation that a law may be unconstitutional 
in part.and valid in all other parts. H. D., vol. 1, pp. 779, 780, No. 
10 & 31; p. 782, Nos. 3 & 6. Eliminate the clause which is ob- 
jected to — remains a perfectly valid and constitutional enactment. 

It is further urged in support of the plea herein that judicial 
functions are delegated to the conductor of the train by the legisla- 
ture, and that it has exceeded its authorily by so doing. 

In an analogous case reported in the Federal Reporter, vol. 
SATII, page 319, it was held that the conductor was the proper 
officer to decide upon her (a colored woman) right to ride in the 
ladies’ car. 

The act in question authorizes the officers of the train to assign 
passengers to the coach or compartment used for the race to which 
such passenger belongs; to decide upon the right of defendant to 
ride in a certain car. 

oe officer, 1t is true, determines for the time being the question 
of color. 

Hie does so at his peril. His decision is subject to subsequent 
judicial investigation and determination. Clearly railway compa- 

nies have the right to adopt reasonable rules and regulations = -=- 
37 for their protection and for the proper conduct of their busi- 
ness and to designate who shall execute said regulations. It 
is In the nature of a police regulation. 
If, therefore, said companies have such right, it follows that the 
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legislature, the law-maker, has the undoubted right to so declare in 
an expression of legislature will. 

Counsel for defendant contends that the aecused is deprived by 
the said power delegated to the conductor of liberty and property 
without due process of law, in violation of the Constitution of the 
United States. 

It would be impracticable—in fact, almost impossible—to organ- 
ize and utilize a circuit court or any tribunal with special jurisdic- 


' tion to instanter the train by and determine the color of a passenger 


when the question was special- put at issue. 

Lhe defendant herein was not in a proper sense deprived of his 
liberty by the act of the officer of the company. 

Shere is no pretense that he was not provided with equal accom- 
modations with the passengers of that class to which he did not 
belong. He was simply deprived of the liberty of doing as he 
pleased and of violating a ‘penal statute with impunity. 

[t is urged that defendant was deprived of bis property because 
he purchased a first-class ticket and never used it by reason of the 
act of the conductor. The railway company was blameless in the 
matter. The ticket purchased by the defendant was not used sim- 
ply because the defendant refused to ride in the car or compartment 
to which he was assigned by the conductor, without a valid reason 
for said refusal, and insisted on going into a coach —- which by race 
he did not belong, according to the information. 

Another ground is that said aet does not afford an equal 

88 protection, in violation of art. XIV of the Constitution. The 
act expressly provides that all railway companies, carrying 
passengers in their coaches in this State shall previde equal accom- 
modations for the white and colored races; also that any passenger 
insisting on going Into a coach or compartment to which by race 
he does not belong shall be liable to — according to its provisions. 
Should a white passenger insist on going into a coach or compart- 
ment to whieh by race he does not belong, he would thereby render 
himself liable to punishment according to thislaw. There is, there- 
fore, no distinction or unjust diserimination in this respect on ac- 
count of color. The important question for consideration in this 
case — that the legislature — the right to authorize and empower 
railway companies within the State to provide equal but separate 


cars or compartments for the different races, 


In the case entitled Loggood and Wife vs. Memphis & C.R. R. 
Co.— 

Judge Hammond, of the circuit court, charged the jury that com- 
mon carriers are required by law not to make any unjust discrim- 
ination and must treat all passengers paying the same price alike. 
igual accommodations do not mean identical accommodations. 
Races and nationalities under some circumstances, to be determined 
on the facts of each case, may be separated, but in all cases the 
carrier must furnish substantially the same accommodation to ail 
by providing equal comforts, privileges, and pleasures to every 
class. Colored people and white people may be so separated, if car- 
riers proceed according to this rule, 
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If a railroad company furnishes for white ladies a car with special 
privileges of seclusion and other comforts, the same must be sub- 
stantially furnished for colored women. 

All travelers have to submit to some discomforts and in- 
39 conveniences and should not be too exacting. 

The break-man on the train having referred Mrs. Logwood 
to the conductor, who was the proper officer to decide upon her right 
to ride in the ladies’ car, and she having gone to him, the question 
in this case must be determined by what oceurred between them, 
and 1f you believe from the proof that the conductor ratified the act 
of the brenak-man by telling ber she must ride in the front car and 
would not be permitted to go into the ladies’ car, the company is 
undoubtedly Hable for damages, unless you conclude from the evi- 
dence that the front car was, under the rule already announced, 
equal to the ladies’ car. 

But if you believe that the conductor told her that at bis con- 
venience he would admit her to the ladies’ car, and there was no 
unreasonable delay or diseomfort in so doing, the plaintiff cannot 
recover in this case. 

In the case entitled Murphy vs. Western & A. R. R. and Others 
the clreuit court of Tennessee held that a railroad company may 
set apart certain cars to be oceupied by white people aud certain 
cars to be occupied by colored people, but if it charges thesame fare 
: each race it must furnish substantially like and equal acecommo- 

ations. 

Tt was held in Maryland in au admiralty proceeding that on a 
night steamboat plying on the Chesapeake bay colored female pas- 
sengers may be assigned a different sleeping cabin from white fe- 
male passenger-. 

The right to make such separatiou can only be upheld when the 
carrier in good faith furnishes accommodations equal in quality and 
convenience to both alike. [Federal Reporter, vol. XXII, p. 848. 

In the year 1888 the legislature of the State of Mississippi passed 

an act of which the act under consideration is identical. 
40) In a case reported in the 183 United States Reports, at page 
O91, the Supreme Court, in interpreting the Mississippi stat- 
ute, use the following language: 

“So far as the first section is concerned (and it is with that alone 
we have to do), its provisions are fully complied with when to trains 
within the State is attached a separate car for colored passengers. 
This may cause an extra expense to the railroad company, bub not 
more so than State statutes requiring certain accommodations at 
depots, compelling trains to stop at crossings of other railroads, and 
: multitude dy other matters confessedly within the power of the 

tate.” 

The argument herein by the counsel for the defendant displayed 
great research, learning, and ability. The court, however, is of the 
opinion, after mature deliberation and careful consideration — ques- 
tions involved and of the authorities cited in support of the prounds 
presented — the abie argument of the dist. att’y, for the reasons stated, 


J. H. FERGUSON, JUDGE, ETC. 2o 


that the plea herein filed by defendant should be dismissed, and it 
is further ordered that defendant plead over. 


Clerk’s Certificate. 
STATE OF LOUISIANA: 


Criminal District Court for the Parish of Orleans. 


~ i, W. J. MeGheehan, clerk of the criminal district court for the 
parish of Orleans, do hereby certify that the within and foregoing 

24 pages contain a full, true, and correct transcript of the record, 
proceedings, and judgment in the cause No. 19117 of the docket of 

this court, and entitled the State of Louisiana vs. Homer Adolph 
Plessy, as the same appears of record and on file in theclerk’s 

4l office of the criminal district court for the parish of Orleans. 
Given under my hand and seal this 26th day of Novem- 

ber, In the year of our Lord one thousand eight hundred and ninety- 

two, aud the one hundred and seventeénth year of the Independ- 


ence of the United States, ~ 
| SAL. | (Signed) W. J. McGHEEHAN, 
Clerk of the Criminal District Court for the — 


Cause Heard and Submitted. 


Hxtract from the Minutes. 


NEw ORLEANS, SATURDAY, November 26, 1892. 
The court was duly opened pursuant to adjournment. 
Present: Their honors Francis T. Nicholls, chief justice; Charles 
Hi. Fenner, Lynn B. Watkins, Samuel D. Mciinery, Joseph A. 
Breaux, associate justices. 


ia Porte Homer A. Purssy. No. 11184. 


This cause came on this day to be heard on the application of 
the relator for writs of prohibition and certiorari. 

Whereupon the return of the respondent tothe rule nisi was pre- 
sented and filed, and, the counsel for the respective parties having 
submitted the cause, the court took time to consider. 


4.2 Opinion of the Court. filed Dec’r 19, 1892. 
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_Untrep States oF AMERICA, . 
State of Louisiana. 


Supreme Court of the State of Louisiana. 


New Ornxueans, Monpay, December 19th, 1892, 
The court was duly opened pursuant to adjournment. 
Present: Their honors Francis T. Nicholls, chief justice; Charles 
Hi. Fenner, Lynn B. Watkins, Samuel D. Mciinery, Joseph A. Breaux, 
associate justices. 
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His honor Mr. Justice Fenuer pronounced the opinion and judg- 
ment of the court in the followimg case: 


Ex Parte Homer A. Pressy. No. 11134. 
Application for certiorari aud prohibition. 


We have held that when a party is prosecuted for crime under 
a law alleged to be unconstitutional, in a case which is unappeal- 
able and where a proper plea setting up the unconstitutionality bas 
been overruled by the judge, a proper case arises for the exercise of 
our supervisory jurisdiction in determining whether the judge is 
exceeding the bounds of judicial power by entertaining a prosecu- 
tion for a crime not created by law, 
State ex rel. Walker v. Judge, 89 Annual, 132. 
State et vel. Abbott v. Judge, 44 Annual, 583. 


Relator’s application conforms to all the requirements of this rule. 
He alleges that he is being prosecuted for a violation of act No. LiL 
of 1890; that said act is unconstitutional; that his plea of its un- 
constitutionality has heen presented to and overruled by the re- 

spondent judge, and that the case is unappealable. 
43 He therefore applies for writs of cerfiorar] and prohibition 
in order that we may determine the validity of the proceed- 
ings, and, in case we find him entitled to such relief, may restrain 
further proceedings against him in the cause. 

The judge, in his answer, maintains the constitutionality of the 
law and the validity of his proceeding. 

The legislative act in question is entitled : 

“An act to promote the comfort of passengers on yailway trains; 
requiring all railway companies carrylug passengers on their trains 
in this State fo provide equal but separate accommodations for the 
white and colored races by providing separate coaches or compart- 
ments, so as to secure separate accommodations; defining the duties 
of the officers of such railways; directing them to assign passengers 
to the coaches or compartinents set aside for the use of the race to 
which such passengers belong; authorizing them to refuse to carry 
on their trains such passengers as may refuse to occupy the coaches 
ar compartments to which he or she is assigned; to exonerate such 
railway compantes from any and all blame or damages that might 
proceed from such refusal; to prescribe penalties for all violations 
of this act,” etc. 

The Ist section of the act requires that “all railway companies 
carrying passengers in their coaches in this State shall provide 
equal but separate accommodations for the white and colored races 
by providing two or more passenger coaches for each passenger 
train or by dividing the passenger coaches by a partition, so as to 
secure separate accommodations,” aud that “no person or persons 
shall-be permitted to occupy seats In coaches other than the ones 

assigned to them on account of the race they belong to.” 
dt The 2nd section provides “that the officers of such pas- 
senger trains shall have power and are hereby required to 


® _ 
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assign each. passenger to the coach or ¢ompartment. used for the 
race to. which such passenger belongs; any passenger insisting on 
going into a coach or compartment, to which by race he does not 
belong shall be liable to a fine of $25, or in lieu thereof'to imprison- 
ment for a period of net, more than twenty days in the parish 
prison,” and a, like penalty is imposed om “ any officer of any rail- 
road insisting on assigning a passenger to.a coach or compartment 
other than the one set aside for the race to which said passenger be- 


-@- longs,” and it is, farther provided that‘should any passenger re- 


fuse to occupy the coach or compartinent to which he or she is 
assigned by the officer of such railway said officer shall have power 
to reiuse to carry such passenger on his train, and for such refusal 
neliher he nor the railway company shall be Hable for damages in 
any of the courts of this.State.’”” 

Ihe 3rd section provides penalties upon officers, directors, con- 
ductors, and employees of railway companies who shall refuse or 
neglect to comply with the provisious of the act. 

We have had occasion very recently to: consider the constitution- 
ality of this act as applicable to interstate passengers,and held that. 
if so applied it, would be unconstitutional, because in violation of 
the exclusive right, vested in Congress to regulate commerce between 
the States. 

State ew rel. Abbott v. Judge, 44 Annual, 588. 


ine instant case presents no such application of the statute; but 


- ib appears on the face of the information that. relator was proceeded 


against as “a passenger travelling wholly within the Hmits 
A5 of the State of Louisiana on a passenger train belonging to 

the Kast. Louisiana Railroad Company, carrying passengers 
in their coaches within the State of Louisiana.” It thus appears 
that the interstate-com merce clause of the Constitution of the United 
States is not involved. 

Lhe relator’s. plea of the unconstitutionality of the statute con- 
tains no less than fourteen enumerated paragraphs, which do not 
require reproduction, because most of them are argumentative, and. 
no provisions of the State or Federal constitutions are referred to as 
violated by the statute except the thirteenth and fourteenth amend- 
ments to the Constitution of the United States, The whole grava- 
men of relator’s plea is contained in the 14th ground, which is as 
follows: | | 

“That, the statute in question establishes an lnvidious.distinction 
and discrimination, between citizens of the United States based on 
race which is obnoxious to the fundamental princtples of national 
citizenship, perpetuates involuntary servitude as regards citizens of 
the colored race under the merest pretense of promoting the eom- 
forts, of passengers on railway trains, and fu further respects abridges 
the privileges and immunities of the citizens of the United States 
and the rights secured by the 18th and 14th amendments of the 
federal Constitution.” 

So far'as the thirteenth amendment is coucerned, its application 
to this statute may be at once eliminated, because the Supreme 

4-880) 
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Court of the United States has clearly decided that it does not refer 
to rights of the character here involved. We will, for the sake of 
brevity, quote only the syllabus of the decision, as follows: 
“The XIII amendment relates only to slavery and involuntary 
servitude (which it abolishes), and although by its reflex action it 
establishes universal freedom in the United States, and Con- 
46 gress may probably pass laws directly enforcing its provis- 
sions, yet such legislative power extends only to the subject 
of slavery and its incidents, and the denial of equal accommoda- 
tions in inns, public conveyances, and places of public amusements 
imposes no badge of slavery or involuntary servitude upon the 
party, but at most infringes rights which are protected from State 
areression by the XT Vth amendment.” 
Civil Rights cases, 109th United States, 3. 


We may therefore confine ourselves to the question whether or 
not the statute violates the XIVth amendment, which provides that 
“no State shall make or enforce any law which shall abridge the 
privileres or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property without 
due process of law, nor deny to any person within its jurisdiction 
the equal protection of the laws,” 

A further elimination may be made of the question whether a 
stutute requiring separate accommodations for the races, without re- 
quiring the accommodations to be equal, would contravene the 
amendment, because the statute here explicitly requires that the 
accommodations shall be equal, 

We thus reach the sole question involved in this case, which is 
whether a statute requiring railroads to furnish separate but equal 
accommodations for the two races and requiring domestic passengers 
to confine themselves to the accommodations provided for the race 
to which they belong violates the XTV amendment. 

The first branch of the above question, as to the binding effect of 
the statute on railways, has been definitely decided by the Supreme 
Court of the United States on a statute almost identical, holding 
that the provision requiring railroads to furnish separate but equal 

accommodations was valid, 
47 Louisville & C, Railway Company v. Mississippi, 183 United 
States, 587. 


But the court said: “ Whether such such accommodations shall be 
a matter of choice or compulsion” (on the part of passengers) '‘ does 
not enler into this case.” 

The validity of such statutes, in so fur as they require passengers, 
under penalties, to confine themselves to the separate and equal ac- 
commodations provided for the race to which they belong has not 
as yet been directly presented to or decided by the Supreme Court 
of the United States. 

But the validity of such statutes and of similar rerulations made 
by common carriers in absence of statute and the validity of similar 
reculations or statutes, as applied to public schools, have arisen 
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in very many cases before the highest courts of the several States 
and before inferior Federal courts, resulting in an almost uniform 
as course of decision to the effect that statutes or regulations enforcing 
the separation of the races in public conveyances or in public 
schools, so long at least as the facilities or accommodations provided 
are substantially equal, do not abridge any privilege or immunity 
of citizens or otherwise contravene the XITV amendment. 
. We refer to the following, amongst other, numerous decisions: 
- -©.. West Chester R. R. Co. v. Miles, 55 Pa. State, 209. 
State v. McCann, 21 Ohio, 210. 
People v. Gallagher, 98 New York, 438. 
Cory v. Carter, 48 Ind., 337. 
State v. Duffy, 7 Nev., 342. 
People v. Gaston, 18 Abb., N. Y., 160. 
Louisville & C. R’way v. State, 66 Mississippi, 662. 
Lehew v. Brumnniell (Mo.), 15 8. W. Rep., 765. 
Dawson v. Lee, 88 Ky., 49. 
48 Ward wv. Flood, 48 Cal., 36. 
Chesapeake R. Co. v. Wells, 85 Tenn., 613. 
Bertouneau v. Directors, 8 Woods (C. C. R.), 177. 
Lhe Sue, 22 Federal Reporter, 843. 
Logwood v. Memphis, 28 7b., 318. 
Murphy v. Weston R. Co., 23 7b., 687. 


It would little boot for us to make extensive quotations from 
these decisions. They all accord in the general principle that in 
such matters equality and not identity or community of accommo- 
dations is the extr-me test of conformity to the requirements of the 
XIV amendment. 

The cogency of the reasons on which this principle is founded 
perhaps accounts for the singular fact that notwithstanding the 
general prevalence throughout the country of such statutes and 
regulations and the frequency of decisions maintaining them no 
one has yet undertaken to submit the question to the final arbitra- 
ment of the Supreme Court of the United States, 

In a case which arose as far back as 1849 the supreme court of 
Massachusetts, through its great Chief Justice Shaw, considered this 
subject, saying: “ Conceding, therefore, in the fullest manner, that 
colored persons, the descendants of Africans, are entitled by law to 
equal rights, constitutional and politieal, civil and social, the ques- 
tion then arises whether the regulation in question, which .provide- 
separate schools for colored children, is a violation of any of these 
—@Mehis,” and the court held that it was not, saying, in conclusion: 

( “Tt is urged that this maintenance of separate scools tends to 

deepen and perpetuate the odious distinction of caste, founded 
AD in a deep-rooted prejudice in public opinion. This preju- 

dice, 1f 1t exists, is not created by law and cannot be changed 
by law. Whether this distinction and prejudice, existing in the 
opinions and feeling of the community, would not be as effectually 
fostered by compelling colored and white children to associate to- 
gether may well be doubted.” 

Roberts v. Boston, 5 Cush., 198. 


ro 
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The general rule applied to carriers is well stated by Mr. Hutch- 
insou: “If the conveyance employed be adapted to the carriage 
of passengers separated into different classes, according to the fure 
which may be charged, the character of the accommodations afforded, 
or of the persons to ‘be earried, the carries may so divide them, and 
any regulation confining those of one class to one part of the con- 
veyance will not be regarded as unreasonable if made in good faith 
for the better accommodation and convenience of the passengers.” 

Hutchinson on Carriers, paragraph 542. 


In applying this rule the supreme court of Pennsylvania said: 
“The right to separate passengers being clear tn proper cases and it 
being the subject of sound rerulation, the question remaining to be 
considered is whether there is such a difference between the white 
and the black races in this State, resulting from nature, law, aud 
custom, as makes it a reasonable ground of separation.” The court 
then proceeds to discuss these differences, taking care to say: “ To 
assert separateness Is not to declare inferiority in either. It is sim- 
yly to say that, following the order of divine Providence, human 
authority oughé not to compel these widely separated races Lo in- 

termix.” Concluding, the court said: “Law and custom 
o0 haying sanctioned a separation of races, it is not the province 

af the judiciary to legislate ib away. * * * Following 
these guides, we are compelled to declare that, at the time of the al- 
leged injury, there was that natural, Jeral, and customary difference 
between the white and black races in this State which made their 
separation as passengers in a public conveyance the subject of a 
sound regulation to secure order, promote comfort, preserve the 
peace, and maintain the rights both of the carriers and passengers.” 

West Chester R. R. Co. v. Miles, 55 Penn. St., 209. 


Both the decisions from which we have quoted were rendered 
before the adoption of the XIV amendment, but in States where 
the civil rights of the colored race were fully recoenized. We have 
referred to them as indicating the germinal principles which have 
been followed in the numerous decisions cited above applying to 
the XIV amendment. That amendment, it is well settled, created 
no new rights whatever, but only extended the operation of existing 
rights and furnished additional protection for such rights. 

Barbier v. Connelly, 113 United States, 27. 
United States v. Cruikshanks, 92 United States, 542, 
Slaughter-house cases, 16 Wallace, 36, 


The statute here in question is an exercise of the police power and 
expresses the conviction of the legislative department of the State 
that the separation of the races in public conveyances, with proper 
sanctions enforcing the substantial equality of the accommodations 
supplied to each, is in the interest of public order, peace, and com- 
fort. It undoubtedly imposes a severe burden upon railways, but 
the Supreme Court of the United States has held that they are 
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bound to bear it. Jt impairs no right of passengers of elther 
OL race, who aresecured that equality of accommodations which 
satisfies every reasonable claim. 

The regulation of domestic commerce is as exclusively a State 
function as the regulation of interstate commerce is a Federal func- 
tion. It is as much within the control of State legislation as the 
public-school system or the law of marriage, ‘To hold that the re- 
quirement of separate though equal accommedations in public con- 
-veyances violated the XIVth amendment would on the same prin- 
ciples necessarily entail the nullity of statutes establishing separate 
schools and of others, existing in many States, prohibiting inier- 
marriage between the races. AJ] are regulations based upon dif- 
ference of race, and if such difference cannot furnish a basis for 
such legislation in one of these cases it cannot in any. 

The statute applies to the two races with such perfect fairness and 
equality that the record brought up for our inspection does not dis- 
close whether the person prosecuted is a white ora colored man. The 
charge is simply that he “did then and there unlawfully insist on 
going into a coach to which by race he did not belong.” Obvi- 
ously, if the fact charged be proved the penalty would be the same 
whether the accused were white er colored. 

We have been at pains to expound this ‘statute because the dis- 
satisfaction felt with it by a portion of the people seems to us so un- 
reasonable that we can account for it only on the ground of some 
misconception. Even were it true that the statute is prompted 
by a prejudice on the part of one race to be threwn in such con- 
tact with the other, one would suppose that to be a sufficient reason 

why the pride and self-respect of the other race should equally 
52 prompt it to avoid such contact if it could be done without 

the sacrifice of equal accommodations. Itis very certain that 
such unreasonable insistence upon thrusting the company of one 
race upon the other, with no adequate motive, is calculated, as sug- 
gested by Chief Justice Shaw, to foster and intensify repulsion be- 
tween them rather than to extinguish it. 

We will conclude by noticing some charges made against the 
statute by relator, based, as we think, on an utterly unwarranted 
construction. 

He claims that the statute vests the officers of the company with 
a judicial power to determine the race to which the passenger be- 
longs; that they may assign ‘the passenger to a coach to which by 
race he does not belong, and that such assignment is binding on 
the passenger, and that, though wrongfully made, the officer and 
the railway companies are exetnpted from any legal respousibility. 

The reading of the statute utterly repels these charges. 

Not only does not the statute authorize the conductor or other 
officer fo assign a passenger to a coach to which by race he does not 
a. belong, but it affirmatively requires him “ to assign each passenger 

to the coach used for the race to which such passenger belongs,” and 
it punishes for failure to make such assignment, 

When tie statute authorizes the conductor to refuse to carry any 
passenger who shall “refuse to occupy the coach to which he or she 
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is assigned by the officer of such railway,” it obylously means an 
assionment according the the requirements of the act—~. ¢., to the 
coach to which the passenger by race belongs; and the exemption 
from damages is subject to the same construction. 

It is too clear for discussion that a refusal to carry o passen- 

ger because he had refused to obey an assignment to a 
53 coach to which his race did not belong would not be ex- 
empted from redress in action for damages. 

The discretion vesied in the officer to decide primarily the coach 
to which each passenger by race belongs is only that necessary dis- 
cretion attending every Imposition of a duty to determine whether 
the occasion exists which calls for its exercise. It is a discretion to 
be exercised at his peril and at the peril of his employer. 

It is very ceriain thatif relator shall prove in this prosecution 
that he did nob, as charged, “ insist on going into a coach to which 
by race he did not belong,” an erroneous assignment by the con- 
ductor would not stand in the way of Ins acquittal or exempt the 
officer and the railway from an action for damages, whatever 
defenses might lie open to them based on good faith and probable 
cause. 

It is therefore ordered that the provisional writ of prohibition 
herein issued be now dissolved and set aside, and that the relief 
sought be denied, at relator’s cost. 


(Syllabus.) 


1. Act 111 of the legislature of 1890, regulating accommodations of 
the races on railways, does not violate the XIII amendment 
of the United States Constitution, because such accommoda- 

54. tions involve no badge of slavery or involuntary servitude, 
which is the sole subject of that amendment. Civil Rights 
cases, 109 United States, 3. 

2, A long line of decisions, State and Federal, maintain that stat- 
utes or repulations enforcing the separation of the white and 
colored races in public conveyances and in public schools, so 
long at least as the facilities or accommodations provided are 
substantially equal, do not abridge any privilege or immu- 
nity of citizens or otherwise contravene the ALVth amend- 
ment of the United States Constitution. 

3. In such matters equality and not identity or community of ae: 
commodations is the extreme test of conformity to the 
requirements of the amendment. 

4. The regulation of domestic commerce is as exclusively a State 
function as the regulation of interstate commerces is a Fed- 
eral function. This statute is a exercise of the police power 
and expresses the legislative conviction that the separation 
of the races in railway conveyances, with proper sanctions 
for substantial equality of accommodations, is in the interest 
of public order, peace, and comfort. It is a matter of legis- 
— power and discretion with which courts cannot ipter- 

ere. 


eas 
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5, A proper construction of the statute does not (as contended by 
relator) authorize a conductor to assign a passenger to a 
coach to which his race does not belong, nor does it bind the 
passenger to accept such wrongful assignment, nor exempt 
the officers from action for damages in case of such wrongful 
assigument and refusal to carry when disobeyed. The dis- 
cretion vested in the conductor to decide primarily the coach 


cretion, attending every imposition of any duty, to determine 


| to which each passenger belongs is only the necessary dis- 
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whether the circumstances under which the duty arises ex- 
ists. He exercises such discretion at his peril and that of 
his: employer. 


Final Judgment. 


Extract from the Minutes. 


New Orueans, Monpay, December 19, 1892. 


The court was duly opened pursuant to adjournment, 

Present: Their honors Francis T. Nicholls, chief justice; Charles 
K. Fenner, Lynn B. Watkins, Samuel D. McEnery, Joseph A. 
Breaux, chief justices. 


Ex Parte Homer A. Purssy. No. 11184. 


It is ordered that the provisional writ of prohibition herein issued 
be now dissolved and set aside, and that the relief sought be denied 
at the relator’s costs. 


56 Petition for Rehearing. interred and Filed Dec. 26, 1892. 
ix Parte Hompr A. Puessy. No. 11184. 


To the honorable the supreme court of Louisiana : 


The petition of Homer A. Plessy respectiully represents— 

That he begs leave to direct attention to the following poits to 
which reference has not been made in the opinion and decree pro- 
nounced by this honl. court in this cause, viz: 

1, Act No. 111 of the legislature of this State, approved July 10,1890, 
is subversive of petitioner’s rights under the XIII amendment of the 
U. S. Constitution, because the said statute authorizes the officers of 
railway trains to class petitioner as a colored man, notwithstanding 
petitioner’s lawful status is that of a white man from the fact, as 
ieretofore represented, that petitioner is of mixed Caucasian and 
African descent in the proportion of seven-elghths Caucasian and 
one-eighth African blood, and the admixture of colored blood is not 
discernible in petitioner’s complexion; that the distinction under 
which this classification is made is arbitrary and unfounded, save 
as an observance and badge of servitude imposed by aucient custom 
in this State heretofore compulsorily exacted by citizens of the pure 
white race and now sought to be perpetuated by the said act of the 
legislature. Civil Rights cases, 109 U.S., p. 3. 
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2. That the said statute bas not defined the term “ colored race,” 
which is not merely a question of fact, but is a question of law to 
be determined by legislative enactment or judicial interpretation. 

3. The act, it is true, requires that the railway companies 
57 shall provide “equal, but separate, accommodations for the 
white and colored races,” and that “ the officers of such pas- 
senrer trains shall Lave power and are required to assign each pus- 
senger to the coach used for the race to which such passenger be- 
longs,” under penalty, &e., &e.; but further on in the text of the 
statute, section 11 is imperative and less guarded in point of ex- 
pression, enacting that “should any passenger refuse to occupy tie 
coach or compartment to which he or she is assigned by the olficer 
of such railway, said officer shall haye power to refuse to carry such 
passenger on his train, and for such refusal neither he nor the rail- 
way company which he represents shall be liable for damages in 
any of the courts of this State, thas leaving it to implication that 
the coach to which the passenger is assigned is equal to the others 
in the way of accommodation, notwithstanding penal statutes are 
construed stricti juris and not by implication. Besides this, the 
special exemption of the officers and company from linbility for 
damages in any of the courts of this State, petitioner humbly sub- 
mits, violates that provision of the X]Vth constitutional amend- 
ment which secures to all the equal protection of the jaws. 

4, Act 111 of 1890 is amenable to the charge of class lerislation, 
whether contemplated as a regulation of domestic commerce or as 
an exercise of the police powers, because the statute, while purport- 
ing to separate the races on railway trains operated within the State, 
discriminates in favor of servants employed as nurses and against 
persons lawfully married to others of a different race and their 
children, and the law does not apply to all white persons and all 
colored persons indiscriminately. 

5. The statute isinvalid because directed againt the colored race, 

a class of citizens of the United Stutes entitled to equal rights, 

OS privileges, and immunitiesin common with all citizens auder 

__u-~ the law, and therefore in contravention of the ATVth amend- 
“ment of the United States Constitution, 

Wherefore petitioner prays that» rehearing be allowed in this 
cause, and for general relief. 

Respectfully, &e., &e. 

(Signed) ALBION W. TOURGEE, 
JAS. CG, WALKER, 


Ait’ys for Pet's. 
New Orleans, Dee’b’r 26th, 1892. 


Rehearing Iicfused. 


Isxtract from the Minutes. 


New Orusans, Monpay, January 2, 1893. 
The court was duly opened, pursuant to adjournment. 
Present: Their honors Francis T. Nicholls, chief justice; Charles 
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i. Feuner, Lynn B. Watkins, Samuel D. McEnery, Joseph A. 
Breaux, associate justices. 


diz Parte Homur A. Puussy. No. 11134. 


It is ordered that the rehearing applied for in this case be refused. 


59 Petition for Writ of Hrror and Order. Filed Jan’y 5, 1898. 
- Ha Parte Homer A. Porssy. No. 11134. 


Lo the honl. the chief justice of the-supreme court of the State of 
Louisiana : 
‘Lhe petition of Homer A. Plessy, a citizen of the United States, 
respectfully represents— 
That he is aggrieved by the final judgment rendered by this 
hon], court in the proceedings entitled Hz parte Homer A. Plessy, 
No. 11134 of the docket of this court, wherein petitioner prayed to 
this hon]. court for writs of prohibition and certiorari, to be directed 
to the Honl. J. H. Ferguson, judge of section “A” of the criminal 
district court for the parish of Orleats, and petitioner is advised the 
judginent and decree of this hon. court therein is erroneous and to 
his prejudice, and he desires to prosecute a writ of error to reverse 
” said judgment to the Supreme Court of the United States, 
Petitioner shows that these proceedings were brought by him to 
enjoin and prohibit the said judge of the criminal district court for 
the parish of Orleans from entertaining further cognizance and ju- 
risdiction and from proceeding further in the cause entitled the 
State of Louisiana vs. Homer A. Plessy, No. 19117 of the docket of 
the said criminal district court for the parish of Orleans, wherein 
if was charged and alleged, upon information filed against peti- 
tioner by the Hon. Lionel Adams, assistant district uttorney for the 
parish of Orleans, prosecuting in said cause in behalf of the State 
of Louisiana, that your petitioner “did, on the seventh day 
60 of June of the present year, 1892, with force of arms, in the 
7 parish of Orleans and within the jurisdiction of the crimi- 
nal district court for the parish of Orleans, being there a passenger 
travelling wholly within the limits of the State of Louisiana on a 
passenger train of the East Louisiana Railroad Company, a rail- 
way company carrying passengers in their coaches within the State 
- of Louisiana, and on which the officers of the said East Louisiana 
~ Railroad Company had power and were required to assign and 
@ —did then assign the said Homer Adolph Plessy to the coach used 
for the race to which he, the said Homer Adolph Plessy, belonged, 
unlawfully did then and there insist upon going into a coach to 
which by race he did not belong, contrary to the form of the stat- 
ute of the State of Louisiana in such case made and provided and 
against the peace and dignity of the same.” 

And there was ulso drawn in question in this cause and in the 
said proceedings in the criminal district court for the parish of Or- 
leans aforesaid the validity and constitutionality under the XIIIth 
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and STVth amendments of the Constitution of the United States 
of an act of the General Assembly of the State of Louisiana, ap- 
proved July 10th, 1890, No. 111 of the sessions acts of the legisla- 
ture of the said State, entitled “An act to promote the comfort of 
passengers on railway trains; requiring all railway coinpanies 
carrying passengers on their trains in this State to provide equal 
but separate accommodations for the white and colored races by 
providing separate coaches or compartments, so as to secure separate 
accommodations; defining the duties of the officers of such rail- 
ways; directing them to assign passengers to the coaches or com- 
partment set aside for the use of the race to which such passengers 
belong; authorizing them to refuse to carry on their train such 
passengers as may refuse to occupy the coaches or compartments 

to which he or she is assigned; to exonerate such railway 
61 companies from any and all blame or damages that might 

proceed or result from such a refusal; to prescribe penalties 
for all violations of this act; to put this act into effect ninety days 
after its promulgation, and to repeal all laws or parts of laws con- 
trary to or inconsistent with the provisions of this act,” for the 
reasons, Viz: 

That the Kast Louisiana Railway Company is incorporated by the 
laws of this State as a common carrier of passengers for hire, and 
eannot be authorized to distinguish between citizens according to 
race; that race is a question of law aud fact which an officer of a 
railroad corporation cannot be authorized to determine. 

That said act No. 111, approved July 10th, 1890, is in its several 
parts in conflict with the Constitution of the United States. 

That section 2 of said act pretends to confer on a railroad con- 
ductor the power to determine the question of raceand to assort the 
passengers in accordance with his decision, and the refusal of any 
passenger to abide by the decision of the conductor is attempted to 
be made a criminal offence by said act. 

That the legislature has no power to confer judicial functions 
upon an officer of a passenger train, nor to make a peaceable refusal 
to accept his decision as to the race to which the passenger belongs 
a crime, or to make said act punishable by fine and imprisonment ; 
that the statute provides a summary punishment for such pretended 
criminal act by authorizing the officer to refuse to carry such passen- 
ger for sald cause, and exempts both the company and the officer 
from any claim for damages, thus imposing punishment without 
due process of law and the denial to citizens of the United States 
of the equal protection of the laws. 

That said statute is void because the purpose of said act 

62 on its face is to classify according to race all passengers upon 

railroads operated within the State and to make the rights 

and privileges of citizens of the United States dependent on said 
classification. 

That the State has no power to authorize any person to determine 
the question of race without testimony or to make the rights or 
privileges of any citizen of the United States dependent on the fact 
of race or its determination by such unauthorized person; to com- 
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pel the citizén to accépt such determination or to make refusal to 
comply with the same a perial offence. | 

_ That the State has no right to distinguish between the rights and 
privileges of citizens of the United States on the ground of race as 
regards plaee, privilege, of accommodation in public railroad trains 
within this Stafe. 

The act deprives the citizen of remedy for wrong, and is tncon- 
Stitutional for that reason, and for the. further reason that the State 

Gencither has nor can have power to distinguish between citizens of 
the United States as regards any right, privilege, or immunity to 
be enjoyed or exercised by such citizen on account of race or color. 

That the State has no power or authority to grant exclusive right- 
or privileges to citizens of the United States of one race which are 
denied to citizens of ancther race, or to make the reiusal to =- such 
denial a penal offence. . 

That the statute in question, to wit, acti No. 111, approved July 
10th, 1890; establishes an invidious distinction and discrimination 
between citizens of the United States based on raée, which Is obnox- 
ious to the fundamental principles of national citizenship, perpetu- 

~ ates involuntary servitude as regards citizens of the colored race 

under the merest pretense of promoting the comfort of pas- 

63  sengers on railway trains, and in further respects abridges 

the privileges and immunitiés of citizens of the United States 

7 and the rights secured by the XIIIth and ALVth amendments of 
the Federal Constitution. 

And there was also drawn in question in said proceedings the 
right; privilege; and immuhity of petitioner under said constitu- 
tional amendments 4s a citizen of the United States to the enjoy- 
ment of equal rights and privileges with citizéns of the white race 
travelling as passéngers on the said East Louisiana railway and on 
all other railway trains operated within the limits of the State of 
Louisiana. 

All of which said reasons petitioner relied on and set up in tails 
cause as Gonferring upon petitioner the right to invoke and have 
perpetuated by this hon. court the said writs of prolitbition and ° 
certiorari against the said honl. judge of section “A,” criminal dis- 
trict court for thé parish of Orleans. 

That the judgment of this honl. court was adverse to said rights 
claimed under the aforesaid XITith and XIVth amendments to the 
Constitution of the United States and maintained the validity of the 

~ ____ gaid statute of the State of Louisiana for the reasons following : 
id The said statute is not a violation of any right under the XTIIth 
; e ““and XIVth amendments. The statute is an exercise of the policé 
power of the State, énforces substantial equality of the accommoda- 
tions supplied to each, and is in the interest of public order, peace, 
and comfort and impairs no right of passengers of either race, who 
are secured the equality of accommodations which satisfies every 
reasonable claiin. 

That the subject-matter of thé said statute is a regulation of do- 

mestic commerce, and therefore exclusively a State function, 
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64 That the sole question involved in this case is whether o 

statute requiring railroads to furnish separate but equal 
accommodations for the two races and requiring domestic passen- 
gers to confine themselves to the accommodations provided for the 
‘ace to which they belong violates the XTVth amendment, 

That the said statute explicitly requires that the accommodations 
shall be equal, and does not authorize the officers of the railway 
train to assign passengers according to their own judgment and 
withoul reference as to whether the accommodations are equal or 
not; that the said statute infringes no rights which are protected 
from State aggression by the XTiIth and XITVth amendments. 

That the statute does nob authorize the conduetor or other olficer 
to assign a passenger to a coach to whieh by race he does not be- 
long; that it obviously means that the coach to which the passenger 
is assigned shall be according to the requirements of the act—to 
the coach to which the passenger by race belongs, 

That the said statute does not exempt the officer or conductor from 
damages for refusing to carry a passenger who refuses fo obey an 
assignment to a cvach to which his race did not belong. It is 
very certain * ™ * an erreneous assignment by the conductor 
would not exempt the officer and the railway from an action for 
damages. 

The discretion vested in the officer to decide primarily the coach 
to which each passenger by race belongs is only that necessary dis- 
cretion attending any imposition of duty, to be exercised at his peril 
and at the peril of his employer. 

The XILLT amendment does not apply or refer to rights of the 
character here involved. 

The statute utterly repels the charge that it vests the officers 

of the company with a judicial power to determine the race 
65 to which the passenger belongs. 

All of which appears by the pleadings and judgement in 
this cause, specially referred to for fuller explanation and greater 
certainty, by reason of all which the said judgment of this court 
against petitioner setting aside and revoking the provisional writ 
of prohibition herein granted by this honl. court against said judge 
of section “A,” criminal district court for the parish of Orleans, and 
rejecting petitioner’s prayer to perpetuate and make the said writ 
of prohibition peremptory, is within the jurisdiction of tha Suprema 
Court of the United States to review the cause involving the Federal 
questions aforesaid, passed upon and decided by this court adverse 
to the right claimed by petitioner, and maintaining the validity of 


the said statute of the State of Louisiana under’said Constitution of 


the United States and the said AIT[th and XTVth amendments 
thereto, and petitioner desires a writ of error from the Supreme 
Court of the United States to review said decision of this honl. 
court, ss 

Wherefore petitioner prays that said writ of error be allowed him 
in this case, returnable to the honl, Supreme Court of the United 
States In thirty days, the said writ to operate as a supersedeas upon 
petitioner's furnishing bond, with good and sufficient surety, in the 
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sum of —- dollars, conditioned as the law directs, and that said 

respondent, Honl. J. H. Ferguson, judge of section “A,” criminal 

— district court for the parish of Orleans, be cited to answer the said 
writ, and for general relief. 


(Signed) ALBION W. TOURGEE, 
| JAS. C. WALKER, 
: Ati?ys for Pet’. 


oo Writ allowed on bond of three hundred dollars, condi- 
66 tioned as the law provides, being furnished. 


New Orleans, January 5th, 1898. 


(Signed) FRANOIS T. NICHULLS, 
| Chief Jusiace. 


— Bond for Writ of Error. Filed January 5th, 1898. 


_ Know all men by these presents that we, Homer Adolph Plessy, 
who resides in the city of New Orleans, in the State of Louisiana, 
as principal, and Paul Bonselgneur, as surety, are held and firmly 
bound unto the Honorable J. H. Ferguson, judge of the section “A” 
of the criminal district court for the parish of Orleans, in the full 

” and just sum of three hundred dollars, to be paid to the said Hon- 
orable J. H. Ferguson, judge of the section “A” of the criminal dis- 
trict court for the parish of Orleans, his certain attorney, executors, 
administrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, administrators, jointly 
and severally, by these presents. 


Sealed with our seals and dated this fifth day of January, in the 
year of our Lord one thousand eight hundred and ninety-three. 


Whereas lately, in the supreme court of the State of Louisiana, in 
a suit depending in said supreme court of the State of Louisiana, 
wherein the said Homer A. Plessy was relator and said Honl. J. H. 
Ferguson, judge of the section “A,” criminal district court for the 
parish of Orleans, was defeudant, judgment was rendered against 
the said Homer A, Plessy dissolving and setting aside the provis- 
ional writ of prohibition therein issued and refusing the relief 
prayed for by relator, at relator’s costs; and the said Homer Adolph 
ie Plessy having obtained a writ of error and filed a copy thereof in 
- the clerk’s office of the said supreme court of the State of 
—~@ __67 Louisiana to reverse the judgment in the aforesaid suit, and 
i a citation directed to the said Honorable J. H. Ferguson, 
judge of the section “A,” criminal district court for the parish of 
Orleans, citing and admonishing him to be and appear at the 
Supreme Court of the United States to be holden at Washington 

witbin thirty days from the date thereof: 


Now, the condition of the above obligation is such that if the said 
Homer Adolph Plessy shall prosecute said writ to effect and answer 
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all damages and cost- if he fail to make his plea good, then the 
above obligation to be void; else to remain in full force and virtue. 


(Signed) H. A. PLESSY. I. 8. 
P. BONSEIGNEUDR, § [1. 5. 
Approved January Sth, 1893. 
(Signed) FRANCIS T. NICHOLLS, 
Chief Justice. 


Unrrep States oF AMERICA, i se 
State of Lowisiana, City of New Orleans, f°" ' 


Personally appeared Paul Bonseipneur, who, being duly sworn, 
deposes and says that he is the surety on the within bond; that he 
resides at No. 179 N. Claiborne St., in the cify of New Orleans, and 
is worth the full sum of three hundred dollars over and above all 
his debts and liabilities and property exempt from execution. 

(Signed) P, BONSEIGNEDR, 


Subscribed and sworn before me this fifth day of January, 1898. 


[SEAL } (Signed) J. Mc. HYMAN, 
Clerk: Supreme Court of Louisiana. 


§8 Assiqnicnt of Errors. itled January 5th, 1898. 
October Term, 1892. 
Ke Parte Homer A. Prussy. 
Assignment of errors. 


To the hon]. the Supreme Court of the United States : 


Now comes the relator, Homer a. Plessy, plaintiffin error, through 
his attorneys, Albion W. Tourgée and Jas. C, Walker, and assigns 
for error and says that in the record and proceedings aforesaid there 
is manifest error, in this, to wit: 

First. The court erred in its opinion and decree maintaining the 
constitutional validity of the act of the General Assembly of the 
State of Louisiana, No. 111, approved July 10th, 1890, entitled An 
act to promote the comfort of passengers on railroad trains, &e., &e., 
and that the same is not in conflict with nor a violation of any 
right under the NIIIth and STVth ameudments of the Constitution 
of the United States; that the same is the lawful exercise of the 
police power of the State; that the subject-matter thereof is a regu- - 
lation of domestic comnierce,and therefore exclusively a State fune- 
tion ; enforces substantial equality of accommodations supplied to 
passengers of both races on railroad trains operated within the 
limits of the State of Louisiana; that the samme is in the interest of 
public order, peace, and comfort, and impairs no right of passen- 
gers of either race. 

This was error (1) for the reason that the statule imports a badge 
of servitude imposed by State law; perpetuates the distinction of 
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race and caste amoung citizens of the United States. of both races, 
and observances of a servile character coincident with the institu- 
al tion of slavery, heretofore exacted by the white race and compul- 
sorily submitted to by the colored race. ‘The said statute 
69 discriminates between citizens of the white race and those o 
the colored race, and does not apply to all white persons and 
_ all colored persons alike, and the same abridges the rights, privi- 

_ leges, and immunities of citizens on account of race and color. 
@_ (2.) The said statute does not enferce substantial equality of ac 
. commodations to be furnished to passengers of both races on rail 
road trains, but authorizes the officers thereof to assign passengers 
to separate coaches without reference thereto. . 

(3.) The statute impairs the right of passengers of the class to 
which relator belongs, to wit, octoroons, to be classed among white 
persons, although color be not discernible in their complexion, and 
makes penal their refusal to abide by the decision of a railroad con- 
ductor in this respect. 

(4.) The said statute does not extend to all citizens alike the equal 
protection of the laws, and provides for the punishment of passen- 
gers on railroad trains without due process of law by authorizing 
the officers of railroad trains to refuse to carry such persons as re- 
fuse to abide by their decision as to the race to which said passen 
gers belong, and by making said refusal a penal offence. 

ad (5.) The statute is not in the interest of public order, peace, and 
comfort, but is manifestly directed against citizens of the colored 
race. 

(6.) The statute exempts individuals of a certain class, to wit, 
nurses attending children of the -other race, from the operation of 
the law, and is therefore amenable to the charge of class legislation. 

(7.) The said statute is an invasion and deprivation of the natural 
and absolute rights of citizens of the United States to the society and 

protection of their wives and children travelling in railroad 
70 trains, when said citizens are married to persons of the other 

race under the law and the sacrament of the church — 
marital unions between persons of both races, which are not for- 
bidden by the laws of Louisiana. 

(8.) The statute deprives the citizen of remedy for wrong, and is 
unconstitutional for that reason, 

(9.) Neither the said statute, nor the laws of the State of Louisiana, 
nor the decisions of its courts have defined the terms “ colored race ”’ 

= and £ persuns of color,” and the law in question has delegated to 
| conductors of railway trains the right to make such classification 
On made penal a refusal to submit to their decision. 

(10.) The Hast Louisiana railroad and other railroads to which 
guid statute applies are organized by the laws of the State of Louis- 
jana as common carriers, acting by virtue of public charters and 

' carrying passengers for hire, and cannot be authorized to distinguish 
between citizens according to race. 

(11.) Race is a question of law and fact which an. officer of a rail- 
road corporation cannot be authorized to determine. 

' {12.) The State has no power to authorize the officers of railway 
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trains to determine the question of race without testimony, to make 
the rights and privileges of citizens to depend on such decision, or 
to compel the citizen to accept and submit to such decision. 

Second. The court erred in the opinion and decree that the stat- 
ute in question explicitly requires that the accommodations sball 
be equal, and does not authorize the officers of the railway trains to 
assi¢n passengers according to their own judgment and without 
reference as to whether the accommodations are equal or nob. 

This was error, because criminal statutes are construed stricti 
juris and not by implication, and the literal text of the law termi- 

nating the second secton of the statute is as follows: 
71 es * “And should any passenger refuse to occupy the 
coach or compartment to which he or she is assigned by the 
officer of such railway, said officer shall have power to refuse to 
curry such passenger on his train, and for such refusal neither he 
nor the railway company which he represents shall be liable for 
damages in any of the courts of this State.” 

Lhird. The court erred in its opinion and decree that the statute 
does not authorize the conductor or other officer to assien a passen- 
ger to a coach to which by race he does not belong; that it ob- 
viously means that the couch to which the pussenger is assigned 
shall be, according to the requirements of the act, to the coach to 
which the passenger by race belongs. 

his was error, for the samereason. The aid of implication is re- 
quired to help out the construction of a criminal statute—that the 
coach to which the passenger is assigned must be the coach to which 
by race he belougs—when the text of the law subjects the passenger 
to fine and imprisonment if he “ sbould refuse to oceupy the coach 
or compartment to which he or she Is assigned.” 

Fourth. The court erred in is opinion and decree that the said 
statute does not exempt the officer or conductor from damages for 
refusing to carry a passenger who refuses to obey an assignment to 
a coach te which his race did not belong. 

This was error, because the text of the statute is plain: “ Said 
officer shall have power to refuse to carry such passenger on his 
train, and for such refusal neither he nor the railway company 
which he represents shail be liable for damages in any of the courts 
of this State.” 

Fifth. The court erred in its opinion and decree that the dis- 
cretion vested in the officer to decide primarily the coach to which 
by race each passenger belongs is only that necessary discretion 

attending any imposition of a duty to be exercised at his 
12 peril and at the perilof his employer. The statute utterly 

repels the charge that 18 vests the officers of the company 
with a judicial power to determine the race to which the passenger 
belongs. 

This was error, because the 2nd section of the act expressly pro- 
vides “ that the officers of such passenger trains shall bave power and 
are hereby required to assign each passenger to the coach or com- 
partment used for the race to which such passenger belongs,” and 
terminates with the provision that in ease of refusal on tle part of the 
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passenger to occupy the coach to which he is assigned “ said officer 
shall have power to refuse to carry such passenger on his train, and 
Sy for such refusal neither he nor the railway company which he rep- 
resents shall be liable for damages in any of the courts of this State,”’ 
Wherefore, for these and other errors apparent on the record, the 
said Homer A. Plessy prays that the said judgment of the houl. the 
supreme court of the State of Louisiana be reversed, and that the 
‘ “ said writ of prohibition prayed for and provisionally issued in these 
—-® proceedings be made peremptory. 
(Signed) ALBION W. TOURGEE, 
JAS. C. WALKER, 
Alt'ys for PUR in Hrror. 


73 Unirep States or AMERICA, 8s: 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Louisiana, Greeting : 


Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said supreme court of the 
State of Louisiana, before you or some of you, being the highest 
court of law or equity of the said State in which a decision could 
be had in the said suit between Homer Adolph Plessy, as relator, 
» and Honorable J. H. Ferguson, judge of section “A,” criminal dis- 
trick court for the parish of Orleans, as defendant, wherein was 
drawn in question the validity ofa treaty or statute of or an authority 
exercised under the United States and the decision was against 
their validity, or wherein was drawn in question the validity of a 
statute of or an authority exercised under said State, on the ground 
of their being repugnant to the Constitution, treaties, or laws of the 
United States, and the decision was in favor of such their validity, 
or wherein was drawn in question: the construction of a 
74, clause of the Constitution or of a treaty or statute of or com- 
mission held under the United States and the decision was 
against the title, right, privilege, or exemption specially set up or 
claimed under such elause of the said Constitution, treaty, statute, or 
commission, a manifest error hath happened, to the great damage 
of the said Homer A. Plessy, relator, plaintiff in error, as by his 
complaint appears, we, being willing that error, 1f any hath been, 
should be duly corrected and full and speedy justice done to the par- 
e ties aforesaid in this behalf, do command you; Wf judgment be 
therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, 
together with this writ,so that you have the same at Washington 
within thirty days from the date hereof, in the said Supreme Court, 
to be then and there held, that, the record and proceedings afore- 
said being inspected, the said Supreme Court may cause further to 
be done therein to correct that error what of right and according 

to the laws and customs of the United States should be done. 
Witness the Honorable Melville W. Fuller, Chief Justice of the 
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said Supreme Court, the fifth day of January, in the year of our Lord 

one thousand eight hundred and ninety-three. 
[Seal U. 8. Circuit Court for the 6th Circuit & Eastern District of La.] - 

bb. R. HUNT, 
Clerk: of the Circuit Court of the United Statcs 
for the Lastern District of Louisiana. 
Allowed by— 
FRANCIS T. NICHOLLS, 
Chief Justice Supreme Court of Loursiana. 


[Endorsed :] Filed 5 Jan’y, 1893. ‘T. McC. Hyman, clerk. 
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The President of the United States to the Honorable J. H. Ferguson, 
judge of section “A,” criminal district court for the parish of Or- 
leans, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, fo be holden at the city of Wash- 
ington within thirty days from the date hereof, pursuant to a writ 
of error filed in the clerk’s office of the supreme court of the State : 
Louisiana, at New Orleans, wherein Homer Adolph Plessy is plain- 
tiff in error and you are defendant in error, to show cause, if any 
there be, why the judgment rendered against the said Homer aA. 
Plessy, plaintiff in error, as in said writ of errar mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this fifth day of January, in 
the year of our Lord one thousand eight hundred and ninety-three. 


[Seal Supreme Court of the State of Louisiana.) 


FRANCIS T, NICHOLLS, 
Chief Justice of the Supreme Court of the Slate of Louisiana. 


16 [Endorsed :|] Supreme court of the State of Louisiana. No. 
11134. Lx parte Homer A. Plessy. Citation. Filed Jan’y ~ 
6, 1893. T. McC. Hyman, clerk. , 
Sheriff's Return. - &- 


Received Friday, Jan. 6, 1593, and on the 6th day of January, 
1893, I served a copy of the within citation personally on the Hon- 
orable J. H. Ferguson, judge of section “A,” criminal district court 
for the parish of Orleans. 

Returned same day. 

JAMES DUIGNAN, 
Deputy Civil Sheriff, Parish of Orleans, La. 
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James Duignan, deputy sheriff of the parish of Orleans, being 
duly sworn, deposes and says that the facts set forth in the foregoing 


ees return are true and correct. 
JAMES DUIGNAN. 


Sworn to & subscribed before me, at the city of New Orleans, this 
6th day of January, A. D. 1898. 
[Seal Supreme Court of the State of Louisiana, ] 


T. McC. HYMAN, 
Clerk Supreme Court of Lowisiana. 


V7 Cherk’s Certificate. 


Unirep States 6r AMBRICA: 


ay 


~ ng 


Supreme Court of the State of Louisiana. 


I, Thomas McCabe Hyman, clerk of the supreme court of the 
State — Louisiana, at the city of New Orleans, do hereby certify the 
foregoing seventy-four pages contain a full, true,and complete copy 
and trauscript of the record of all the proceedings had and docu- 
ments and exhibits filed and evidence adduced in the supreme court 
of the State of Louisiana in the suit entitled Hz parte Homer A. 
Plessy, on application for writs of certiorari and prohibition, No. 

. 111384 of the docket of the said court, wherein the said Homer A. 
Plessy is relator and J. H. Nerguson, judge of section “A,” criminal 
district court for the parish of Orleans, is respondent. 

In testimony whereof I have hereunto 
Seal Supreme Court of set my band and affixed the seal of said 
the State of Louisi- court, at the city of New Orleans, this 13th 
ana. day of January, anno Domini 1893, and in 
the 117th year of the Independence of the 
United States of America. 
T. McC. HYMAN, Clerk. 


Certificate of Chief Justice. 


I, Francis Tillou Nicholls, chief justice of the supreme court of 
the State of Louisiana, do hereby certify that Thomas McCabe 
Hyman is clerk of the supreme court of the State of Louisiana, at 
New Orleans; that the signature of Thomas McCabe IZyman to the 
foregoing certificate is in the proper handwriting of him, the the 


° said clerk, and that said certificate is In due form of law, 
~g—' 8 and that full faifa/and credit are due to all of his official acts 
7 as such. 


In testimony whereof I have hereunto 
Seal Supreme Court of set my hand and seal, at the city of New 
the State of Louisi- Orleans, this 18th day of January, anno 
ana. Domini eighteen hundred and ninety-three, 
and in the one hundred and seventeenth 

year of the Independence of the United States of America. 

FRANCIS T. NICHOLLS, 
Chief Justice, 
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719 Ex Parle Homer A. Poessy, No. 11134. 


To the honl. the chief justice of the supreme court of the Stnte of 

Louisiana : 

The petition of Homer aA. Plessy, a citizen of the United States, 
respectfully represents— 

That he is aggrieved by the final judgment rendered by this honl. 
eourt in the proceedings entitled Ez parte Homer A. Plessy, No. . 
1113-4 of the docket of this court, wherein petitioner prayed to this - 
honl. eourt for writs of prohibition and certiorari, to be directed to 
the Honi. J. H. Ferguson, judge of section “A” of the criminal dis- 
trict court for the parish of Orleans, and petitioner is advised the 
judgment and decree of this hon. court therein is erroneous and to 
his prejudice, and he desires fo prosecute a writ of error, to reverse 
said judgment to the Supreme Court of the United States. 

Petitiover shows that these proceedings were brought by him to 
enjoin and prohibit the said judge of the criminal district court for 
the parish of Orleans from entertaining further cognizance and 
jurisdiction and from proceeding further in the cause entitled The 
State of Louisiana vs. Homer A. Plessy, No. 19117 of the docket of 
the said criminal district court for the parish of Orleans, wherein it 

was charged and allered, upon information filed against 
S0 = net’r by the Hon. Lionel Adams, assistant district attorney 

for the parish of Orleans, prosecuting in said cause in behalf 
of the State of Louisiana, that your petitioner “ did, on the seventh 
day of June of the present year, 1592, with force of arms, in the 
parish of Orleans and within the jurisdiction of the criminal dis- 
trict court for the parish of Orleans, being then a passenger, travel- 
ling wholly within the limits of the State of Louisiana, on a passen- 
ger train of the Hast Louisiana Railroad Company, a railway com- 
pany carrying passengers in thelr coaches within the State of 
Louisiana, and on which the officers of the said East Louisiana 
Railroad Company had power and were required to assign and did 
then assign the said Homer Adolph Plessy to the coach used for the 
race to which he, the said Homer Adolph Plessy, belonged, unlaw- 
fully did then and there insist upon going into a coach to which by 
race he did not belong, contrary to the form of the statute of the 
State of Louisiana in such case made and provided and against the 
peace and dignity of the same.” 

And there was also drawn in question in this cause and in the 
said proceedings in the criminal district court for the parish of 
Orleans aforesaid the validity and coustitulionality, under the 

ATiith and ATVth amendments of the Constitution of the 
8] United States, of an act of the General Assembly of the State 

of Louisiana, approved July 10th, 1890, No. 111 of tha ses- 
sions acts of the Legislature of the said State, entitled “An aet to 
promote the comfort of passengers on railway trains; requiring all 
vailway companies carrying passengers on their trains in this State 
to provide equal but separate accommodations for the-white and 
colored races by providing separate enaches or compartments. so as 
to secure separate accommodations; defining the duties of the 


oat, 
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officers of such railways; directing them to assign passengers to the 

coaches or compartment set aside for the use of the race to which 
= such passengers belong; authorizing them to refuse to carry on their 
train such passengers as may refuse to occupy the coaches or com- 
partments, to which he or she is assigned ; to exonerate such railway 
companies from any and all blame or damages that might proceed 
or result from such a refusal; to prescribe penalties for all violations 
. of this act; to put this act into effect ninety days after its promul- 
@ cation, aud to repeal all laws or parts of laws contrary to or Incon- 

sisteut with the provisions of this act,” for the reasons, viz: 

That the East Louisiana Railway Gompauy is incorporated by the 
laws of this State as a eommon carrier of passengers for hire and 
cannot be authorized to distinguish between citizens according to 

race. 
§2 ‘bat race isa question of law and fact which an officer of a 
railroad corporation cannot be authorized to determine. 

That said act No. 111, approved July 10th 1890, is in its several 
parts in conflict with the Constitution of the United States. 

That section 2 of said act pretends to confer on a railroad con- 
ductor the power to determine the question of race and to assort the 
passengers in accordance with his decision, and the refusal of any 
passenger to abide by the decision of the conductor Is attempted to 
be made a criminal! offence by said act. 

That the legislature has no power to confer judicial functions 
upon an officer of a passenger train, nor to make a peaceable refusal 
to accept his decision as to the race to which the passenger belongs 
a crime, or to make said act punishable by fine and imprisonment. 

That the statute provides a summary punishment for such pre- 
tended criminal! act by authorizing the officer to refuse to carry 
such passenger for said cause, and exeinpts both the company and 
the officer from any claim: for damages, thus imposing punishment 
without due process of law, and the denial to citizens of the United 

States of the equal protection of the laws. 
85 That said statute is void because the purpose of said act on 
its face is to classify according to race all passengers upon 
railroads operated within the State, and to make the rights and 
privileges of citizens of the United States dependent on said classi- 
fication. 

That the State has no power to authorize any person to determine 
the question of race without testimony or to make the rights or 

__ privileges of any citizen of the United States dependent on the fact 
of race or its determination by such unauthorized person, to compel 
the citizen to accept such determination, or to make refusal to com- 
ply with the saine a penal offence. 

That the State has no riglit to distinguish between the rights and 
” privileges of citizens of the United States on the ground of race, as 
regards place, privilege, or accom-odation in public railroad trains 
within this State. 

The act deprives the citizen of remedy for wrong and is uncon- 
slitutional for that reason, and for the further reason that the State 
neither has nor can have power to distinguish between citizens af 


~ 
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the United States as regards any right, privilege, or immunity to 
be enjoyed or exercised by such citizen on account of race or color. 

That the State has no power or authority to grant exclusive 

riehts or privileges to citizens of the United States of one race 
S4 which are’ denied to citizens of another race, or to. make the 
refusal to such denial a penal offence. 

That the statute in question, to wit, act No. 111, approved July 
10th, 1890, establishes an invidious distinction and discrimination 
between citizens of the United States, based on race, which Is ob~ 
noxious to the fundamental prineiples of uational citizenship; per- 
petuates involuntary servitude, as regards citizens of the colored 
race, under the merest pretense of promoting the comfort of passen- 
rers on railway trains, and in further respects abridges the privi- 
leves and immunities of cifizens of the United States and the rights 
secured by the XIJ1th and X1Vth amendments of the Federal Con- 
stitution. 

And there was also drawn in question in said proceedings the 
rieht, privilege, and immunity of petitioner, under said constitu- 
tional amendments, as a citizen of the United States, to the enjoy- 
ment of equal rights and privileges with citizens of the white race 
travelling as passengers on the said Past Louisiana railway and on 
all other railway trains operated within the limits of the State of 
Louisiana. 

All of which said reasons petitioner relied on and set up in this 

cause as conferring upon petitioner the right to invoke and 
65 have perpetuated by this hon. court the said writs of prohi- 

bition and certiorari against the said honl. judge of section 
“A” eriminal district court for the parish of Orleaus. 

That the judgment of this hon]. court was adverse to said rights 
claimed under the aforesaid X1Ith and XTVth amendments to the 
Constitution of the United States, and maintained the validity of 
the said statute of the State of Louisiana for the reasous following : 

The said statute is not a violation of any right under the AIIIth 
and STVth amendments. 

The statute is an exercise of the police power of the State, en- 
forces substantial equality of the accommodations supplied to each, 
and is in theée interest of public order, peace, and comfort, and im- 
pairs no right of passengers of either race, who are secured the 


el 
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equality of accommodations which satisfies every reasonable claim. — 


That the subject-matter of the said statute is a regulation of do- 
mestic commerce, and therefore exclusively a State function. 

That the sole question involved in this case is whether a statute 
requiring railroads to furnish separate but equal accommodations 
for the two races and requiring domestic passengers to confine them- 
selves to the accommodations provided for the race to which they 

belong violutes the XI Vth amendment. 
86 That the said statule explicitly requires that the accommo- 
dations shall be equal and does not authorize the officers of 
the railway train to assign passengers according to their own judg- 
ment and without reference as to whether the accommodations 
are equal or nob. 
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That thesaid statute infringes no rights which are protected from 
State aggression by the XJJIth and XTVth amendments. 

That the statute does not authorize the conductor or other officer 
to assign a passenger to a coach to which by race he does not belong ; 
that it obviously means that the coach to which the passenger is as- 
signed shall be, according to the requirements of the act, to the coach 


_ to which the passenger by race belongs. 


That the said statute does not exempt the officer or conductor 


7 from damages for refusing to carry a passenger who refuses to obey 


an assignment to a coach to which his race did not belong. It is 
very certain * * * an erroneous assignment by the conductor 
would not exempt the officer and the railway from an action for 
damages. 

‘he discretion vested in the officer to decide primarily the coach 
to which each passenger by race belongs is only that necessary dis- 
cretion attending any imposition of a duty to be exercised at his 

peril and at the peril of his employer. 
Of The XIIIth amendment does not apply or refer to rights 
of the character here Involved. 

The statute utterly repels the charge that it 7# vests the officers of 
the company with a judicial power to determine the race to which 
the passenger belongs. 

All of which appears by the pleadings and judgment in this 
cause, specially referred to for fuller explanation and greater cer- 
tainty; by reason of all which the said judgment of this court against 
petitioner, setting aside and revoking the provisional writ of pro- 
hibition herein granted by this honl. court against said judge of 
section “A,” criminal district court for the parish of Orleans, and 
rejecting petitioner’s prayer to perpetuate and make the said writ 
of prohibition peremptory,is within the jurisdiction of the Supreme 
Court of the United States to review the cause involving the Federal 
questions aforesaid, passed upon and decided by this court adverse 
to the right claimed by petitioner and maintaining the validity of 
the said statute of the State of Louisiana under said Constitution of 
the United States and the said XIIIth and XTVth amendments 
thereto, and petitioner desires a writ of error from the Supreme 
Court of the United States to review said decision of this honl. 

court. 


88 Wherefore petitioner prays that said writ of error be al- 


lowed him in this case, returnable to the honl. Supreme 
Court of the United States in thirty days, the said writ to operate as 
& supersedeas upon petitioner’s furnishing bond, with‘good and 


“sufficient surety, In the sum. of — dollars, conditioned as the law 


directs, and that said respondent, Honl. J. H. Ferguson, judge of 
section “A,” criminal district court for the parish of Orleans, be 
cited to answer the said writ, and for gen’ relle?. 


ALBION W. TOURGEE, 
JAS. C.. WALKER, 
Att’ys for Pet’r. 
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Writ allowed on bond of three hundred dollars, conditioned as 
the law provides, being furnished. 
New Orleans, January 5th, 1893. 
FRANCIS T. NICIOLLS, 


Chief Justice. 
9 [icndorsed:] No. 11134. Supreme Court of Louisiana. 
iz parte Homer A. Piessy. Petition for writ of error and . 
order. Filed Jan’y 5,1893. T. McO. Hyman, clerk. _ - 
90 Assiqnment of Errors. 
October Term, 1892. 


its Parte Homer A. Pressy. 


To the hon]. the Supreme Court of the United States: 


Now comes the relator, Homer A. Plessy, plaintiff in error, through 
his attorneys, Albion W. Tourgée and Jas. C. Walker, and assigns 
for error and says that in the record and proceedings aforesaid there 
is manifest error, In this, to wit: 


First. The court erred in its opinion and decree maintaining the 
constitutional validity of the act of the General Assembly of the 
State of Louisiana, No. 111, approved July LOth, 1890, entitled An 
act to promete the comfort of passengers on railroad trains, &e., &e., 
and that the same is not in conflict with nor a violation of any 
right under the ALT[th and ATVth amendments of the Constitution 
of the United States; that the same is the lawful exercise of the 
police power of the State; that the subject-matter thereof is a regu- 
jation of domestic commerce,and therefore exclusively a State fune- 
tion ; enforces substantial equality of accommodations supplied to 

passengers of both races on ratlroad trains operuted within 
Y] the limits of the State of Louisiana; that the saine is in the 

interest of public order, pence, and comfort, and impairs no 
right of passengers of either race. 

This was error (1) for the reason that the statute imports a badge 
of servitude imposed by State law; perpetuates the distinction of 
‘race and caste among citizens of the United States of both races, 
and observances of a servile character coincident with the institu- 
tion of slavery, heretofore exacted by the white race and compul- 
sorily submitted to by the colored race. The said statute diserim-. 
inates between citizeas of the white race and those of the colored 
race, and does not apply to all white persons and all colored persons 
alike, and the same abridges the rights, privileges, and immunities 
of citizens on account of race and color. 


e 


(2.) The said statute does not enforce substantial equality of ac- 
commodations to be furnished to passengers of both races on rail- 
yoad trains, but authorizes the officers thereof to assign passengers 
to separate coaches without reference thereto. 
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(3.) The statute impairs the right of passengers of the class to 
which relator belongs, to wit, octoroons, to be classed among 
“a, 92 white persons, although color be not discernible in their 
complexion, and makes penal their refusal to abide by the 
decision of a railroad conductor in this respect. 


(4.) The said statute does not extend to all citizens alike the equal 
~ protection of the laws, and provides for the punishment of passen- 
gers on railroad trains without due process of law by authorizing 
~-the officers of railroad trains to refuse to carry such persons as re- 
fuse to abide by their decision as to the race to which said pussen- 
gers belong, and by making said refusal a penal offence. 


(d.) ‘The statute is not in the interest of public order, peace, and 
comfort, but is manifestly directed against citizens of the colored 
race. 


(6.) The statute exempts individuals of a certain class, to wit, 
nurses attending children of the other race, from the operation of 
the law, and is therefore amenable to the charge of class legislation. 


(7.) The said statute isan invasion and deprivation of the natural 
and absolute rights of citizens of the United States to the society and 
protection of their wives and children travelling in railroad trains, 
when said citizens are married to persons of the other race under 

~ the Jaw and, the sacrament of the church — marital unions 
93 between persons of both races, which are not forbidden by 
the laws of Louisiana. 


(8.) The statute deprives the citizen of remedy for wrong, and is 
unconstitutional for that reason. 


(9.) Neither the said statute, nor the laws of the State of Louisiana, 
nor the decisions of its courts have defined the terms “ colored race ” 
and “persuns of color,” and the law in question has delegated to 
conductors of railway trains the right to make such classification 

and made penal a refusal to submit to their decision. 


(10.) The East Louisiana railroad and other railroads to which 
said statute applies are organized by the laws of the State of Louis- 
jana as common earriers, acting by virtue of public charters and 
carrying passengers for hire, and cannot be authorized to distinguish 
between citizens accerding to race. . 


(11.) Race is a question of law and fact which an officer of a rail- 
road corporation cannot be authorized to determine. 


tip «= (12.) The State bas no power to authorize the officers of railway 
° trains to determine the question of race without testimony, to make 
. the rights and privileges of citizens to depend on such decision, or 
to compel the citizen to accept and submit to such de- 
94. cision. | 
Second. The court erred in its opinion and decree that the 


statute in question explicitly requires that the accommodations shal} 
be equal, and does not authorize the officers of the railway trains to 
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assign passengers according to their own judgment and without 
reference as to whether the accommodations are equal or not. 

This was error, because criminal statutes are construed  sérielz 
juris and not by implication, and the literal text of the law termi- 
nating the second section of the statute is as follows: 


* * * “And should any passenger refuse to occupy the 
coach or compartment to which he or she is assigned by the 
officer of such railway, said officer shall have power to refuse to 
carry such passenger on his train, and for such refusal neither he 
nor the railway company which he represents shall be liable for 
damages in any of the courts of this State.” 


Third. The court erred in its opinion and decree that the statute 
does not authorize the conductor or other officer to assign a passen- 
ger to a coach to which by race he does not belong; that it ob- 
viously means that the coach to which the passenger is assigned 

shall be, according to the requirements of the act, to the 
95 coach to which the passenger by race belongs. 

This was error, for thesame reason. The aid of implication 
is required to help out the construction of a criminal stalute—that the 
coach to which the passenger is assigned must be the coach to which 
by race he belongs—when the text of the law subjects the passenger 
to fine and imprisonment if he “ should refuse to occupy the coach 
or compartment to which he or she is assigned.” 


Fourth, The court erred in its opinion and decree that the said 
statute does not exempt the officer or conductor from damages for 
refusing to carry a passenger who refuses to obey an assigninent to 
a coach to which his race did not belong. 

This was error, because the text of the statute is plain: “ Said 
officer shall have power to refuse to carry such passenger on his 
train, and for such refusal neither he nor the railway company 
which he represents shall be liable for damages in any of the courts 
of this State.” 


Fifth. The court erred in its opinion and decree that the dis- 
cretion vested in the officer to decide primarily the coach to which 
by race each passenger belongs is only that necessary discretion 

attending any imposition of a duty to be exercised at his 

96 peril and at the peril of his employer. The statute utterly 

repels the charge that it vests the officers of the company 

— a judicial power to determine the race to which the passenger 
elongs. 

This was error, because the 2nd section of the act expressly pro- 
vides “ that the officers of such passenger trains shall have power and - 
are hereby required to assign each passenger to the coach or com- 
partment used for the race to which such passenger belongs,” and 
terminates with the provision that in case of refusal on the part of the 
passenger to oecupy the coach to which he is assigned “ said officer 
shall have power to refuse to carry such passenger on his train, and 
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for such refusal neither he nor the railway company which he rep- 
resents shall be liable for damages in any of the courts of this State.” 
xs. - Wherefore, for these and other errors apparent on the record, the 
said Homer A. Plessy prays that the said judgment of the honl. the 
supreme court of the State of Louisiana be reversed, and that the 
said writ of prohibition prayed for and provisionally issued in these 


proceedings be made peremptory. 
ALBION W. TOURGEHE, 


JAS. C WALKER, 
All’ys for PU in Lrror. 
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97 [ indorsed :] No. 111384. Supreme court of Louisiana, £ 
parle Homer A. Plessy. Assignment of errors. Tiled Jan’y 
5, 1893. T. McC. Hyman, clerk. 


Endorsed on cover: Case No. 15,248. Louisiana supreme court. 
Term No., 880. Homer Adolph Plessy, plaintiff in error, vs. J. H. 
Ferguson, judge of section “A,” criminal district court for the parish 
of Orleans. Filed January 31st, 1893. 


BRIEF OF PLAINTIFF IN ERROR. I 


IN THE SUPREME COURT OF THE UNITED STATES. 


HomMER ADOLPH PLEsSY, Plaintiff in Error, 
VS. 
J}. H. FerGuson, Judge of Section ''A”’’ Criminal District Court for 
the Parish of New Orleans. 


Error to the Supreme Court of Louisiana. 


Brief for Plaintiff in Error. 
STATEMENT UF CASE. 


The Plaintiff in Error was arrested on the affidavit of two witnesses 
charging him with violation of Act No. 111, of the Laws of Louisiana, 
session of 1890, averring that he was ‘‘a colored passenger on a train 
of the East Louisiana Raljroad Company,’’ who did “insist upon 
going into and remaining in a compartment of a coach of said train - 
which had been assigned to white passengers.'' (See pp 4-§ of printed 
record.) 


On this affidavit, a warrant issued and he was brought before A. R. 
Moulin, Recorder, by whom, examination being waived, he was 
bound over to section A of the Criminal Court of the Parish of New 
Orleans, giving bond in the sum of $500 for his appearance to answer 
said charge. (Printed Record, p. 5.) 

On the 22d November, 1892, an information was duly filed in said 
Court based on said proceedings before said Recorder, charging said 
Plessy with violation of said statute, 111, Acts of 1890, of the State of 
Louisiana. (See pages 5-6 of printed record.) 

To this information, the said Plessy upon arraignment, filed a plea 
iu bar of the jurisdiction of the Court, based on the averment that 
said Act, No. irr, of 1890, was null and void, betng in conflict with 
the Constitution of the United States. (Printed Record, pp 8-10 and 
16-18.} 

To this plea the District Attorney demurred. (Printed Record pp. 
18-19.) And on this the defendant joined issue. (Printed Record 
p. tg.) Onthe issue joined, respondent in error, the Judge of said 
Court, over-ruled the plea of the defendant Plessy and ordered that he 
plead over to said presentment. (Printed Record pp. 19-23.) 

Thereupon, the said Plessy, by his counsel made application to the 
Supreme Court of the State of Louisiana for a writ of Prohibition and 
Certiorari, Based upon his plea in the court below. On the hearing, the 
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court denied the application. (Printed record gives opinion of court 
in full, pp. 23-31.) 

Thereupon, the defendant Plessy, filed a petition for a re-hearing of 
the same by said Supreme Court, setting forth errors assigned in the 
opinion of the Court. (Printed Record, pp. 31-32.) This petition the 
court refused. (Printed Record, p. 33.) 


Thereupon, thé defendant filed a petition fora writ of error to 
this Court, (Printed Record, pp. 33-37,) which petition was allowed, 
and upon filing the assignment of errors, (Printed Record pp. 38-41,) 
the writ issued to the Respondent herein out of the Circuit Court for 
the Fifth Circuit. 


The case turns wholly upon the question of the constitutionality of 
Act No. 111, of the legislature of the State of Louisiana, session of 
1890, which is given in full in the printed Record, pages 6-7. The 
first section enacts that all railways in the state shall provide ‘‘equal 
but separate accommodations for the white and colored races, by pro- 
viding separate coaches or compartments on all passenger trains,’’ and 
declares that ‘‘no person shall be permitted to occupy seats in coaches 
other than the ones assigned to them on account of the race they be- 
long to."' 


Section 2, provides (1) that ‘‘the officers of such passenger trains 
shail have power and are required to assign each passenger to the 
coach or compartment used for the race to which such passenger be- 
iongs.'’ {2) That ‘any passenger insisting on going into a coach or 
compartment to which by race he does not belong,'’ shall be liable to 
a fine of twenty-five dollars or twenty days imprisonment. (3) That 
if any passenger ‘‘shall refuse to occupy the coach or compart- 
ment to which he may be assigned by the railway official, such officer 
“shall have power to refuse to carry such passenger on his train,’ 
and (4) that for such refusal ‘‘neither the officer ncr the railway com- 
pany shall be liable for damages in any of the courts of the state.”’ 


Section 3 provides that any railway company and the officers of any 
railway company, which shall neglect or refuse to carry out this act, 
shall be liable to fine therefor. 


The Plaintiff in Error was a passenger on the East Louisiana rail- 
road as charged in the affidavit on which the warrant of arrest was 
based, (printed record, p. 4,) from New Orleans to Covington, both 
points in the state of Louisiana, and was the holder of a first-class 
ticket. The affidavit states that he is a cclo-ed man and that he in- 
sisted on entering a white compartment, in violation of this Act. The 
presentment (Printed Record, pp. 5-6) does not aver anything as to the 
race of the plaintiff but merely that he insisted on entering a compart- 
ment to which by race he did not belong. In his plea in bar, the 
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plaintiff in Error avers that he held a first-class ticket—-was orderly 
and cleanly, which, is admitted by the state's demurrer, (Printed 
Record pp. 16-18.} In his petition for re-hearing, he describes him- 
selfas ‘‘of mixed Caucasian and African blood, in the proportion of 
one-eighth African and seven-eighths Caucasian,'’ the African admix- 
ture not being perceptible. (Printed Record, p. 31.) By his plea the 
Plaintiff in Error put in issue the Constitutionality of this Act, the 
Court sustained its validity, and he brought the question here by his 
Writ of Error. 
ASSIGNMENT OF ERRORS. 

The following assignment of errors tn the judgment of the court 
below was filed with the application for the writ, (Printed Record pp. 
48-51,) and sets out particularly each error asserted and intended to be 
urged. 


First. The court erred in its opinion and decree maintaining the 
constitutional validity of the Act of the General Assembly of the State 
of Louisiana, No. 111, approved July i1oth, 1890, entitled An act to 
promote the comfort of passenyers on railroad trains, &c., &e., and 
that the same is not in conflict with nor a violation of any right under 
the XJTIth and ATVth amendments of the Constitution of the United 
States: that the saine is the lawful exercise of the police power of the 
State; that the subject-matter thereof is a regulation of domestic com- 
merce, and therefore exclusively a State function; enforces substantial 
equality of accommodation supplied to passengers of both races on 
railroad trains operated within the limits of the State of Louisiana: 
that the same is in, the interest of public order, peace and comfort, and 
jinpairs no right of passengers of either race. 


This was error (1) for the reason that the statute imports a badge of 
servitude imposed by the State law; perpetuates the distinction of race 
and caste amtong citizens of the United States of both races, and ob- 
servances of a servile character coincident with the institution of 
slavery, héretofore enacted by the white race and compulsorily sub- 
niitted to by the colored race. The said statute discriminates between 
citizens of the white race and those of the colored race, and does not 
apply to all white persons and ali colored persons alike, and the same 
abridges the rights, privileges, and immunities of citizens on account 
of race and color. | 

(2) The said statute does not enforce substantial equality of ac- 
commodation to be furnished to passengers of both races on railroad 
trains, but authorizes the officrs thereof to assign passengers to separate 
coaches without reference thereto, 


(3) The statute impairs the right of passengers of the class to 
which relator belongs, to wit, octoroons, to be classed among white 
persons, although color be not disernable in their complexion, and 
miakes penal their refusal to abide by the decision of a railroad con- 
ductor in this respect. 


(4) The said statute does not extend to all citizens alike the equal 


protection of the laws, and provides for the punishment of passengers 
on railtoad trains without due precess of law, by authorizing the 
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ofhcers of railroad trains to refuse to carry such persons as refuse to 
abide by their decision as to the race to which said passengers belong, 
and by making said refusal a penal offence. . 


(5) The statute is not in the interest of public order, peace, and 
comfort, but 1s manifestly directed against citizens of the colored race. 


(6) The statute exempts individuals of a certain class, to wit, 
nurses attending children of the other race,.from the operation of the 
law, and is therefore arnenable to the charge of class legislation. 

(7) The said statute is an invasion and deprivation of the natural 
and absolute rights of citizens of the United States to the society and 
protection of their wives and children traveling in, railroad trains 
when said citizens are married to persons of the other race under the 
law and sacrament of the church—marital unions between persons of 
both races, which are not forbidden by the laws of Louisiana. 


(8) The statute deprives the citizen of remedy for wrong, and is 
unconstitutional for that reason. 


(9); Neither the said statute, nor the laws of the state of Louisiana, 
nor the decisions of its courts have defined the terms ‘‘colored race’’ 
and ‘‘persons of color,'’ and the law in question has delegated to con- 
ductors of railway trains the right to make such classification and 
made penal a refusal to submit to their decision. 


(10) The East Louisiana Railroad and other railroads to which 
said statute applies are organized by the laws of the State of Louisiana 
as common carriers, acting by virtue of public charters and carrying 
passengers for hire, and cannot be authorized to distinguish between 
citizens according to race. 


(11) Race tsa question of law and fact which an officer of a rail- 
road corporation cannot be authorized to determine. 


(12) The state had no power to authorize the officers of railway 
trains to determine the question of race without testimony, and to make 
the rights and privileges of citizens to depend on such decision, or to 
conipel the citizen to accept and submit to such decision. 


SECOND. The court erred in its opinion and decree that the statute 
in question explicitly requires that the accommodation shall be equal 
and does not authorize the officers of the railway trains to assign pass- 
engers according to theirown judgment and without reference as to 
whether the accommodations are equal or not. 


This was error, because criminal statutes are construed séricti 
jurts and not by implication, and the literal text of the law termina- 
ting the second section of the statute is as follows: 


‘‘And should any passenger refuse to occupy the coach or compart- 
ment to which he or she ts assigned by the officer of such railway, said 
officer shall have power to refuse to carry such passenger on his train, 
and for such refusal neither he nor the railway company which he rep- 
resents shall be liable for damages in any of the courts of this State."’ 


TuHirp. The court erred in its opinion and decree that thé statute 
does not authorize the conductor or other officer to assign a passenger 
to a coach to which by race he does not belong; that it obviously 
means that the coach to which the passenger is assigned shall be, ac- 
cording to the requirements of the act, to the coach to which the 
passenger by race belongs. 
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This was error for the same reason. The aid of implication is re- 
quired to heip out the construction of a criminal statute—that the 
coach to which the passenger is assigned must be the coach to which by 
race he belongs--when the text of the law subjects the passenger to 
fine and imprisonment if he ‘'should refuse to occupy the coach or 
compartment to which he or she is assigned.’’ 


FourtH. The Court erred in its opinion and decree that the said 
statute does not exenipt the officer cr conductor from damages for re- 
fusing to carry 4 passenger who refuses to obey an assignment to a 
coach to which his race did not belong. 

This was error, because the text of the statute is plain: ‘‘Said officer 
shall have power to refuse to carry such passenger on his train and for 
such refusal neither he nor the railway company which he represents 
shall be liable for damages in any of the courts of this state.’ 


FretH. The Court erred in its opinion and decree that the discre- 
tion vested in the officer to decide primarily the coach to which by race 
each passenger belongs is only that necessary discretion attending any 
imposition of a duty to be exercised at his peril and at the peril of his 
eniployer and that the statute utterly repels the charge-that it vests thie 
officers of the company witha judicial power to determine the race 
to which the passenger belongs. 


This was error, because the 2nd section of the act eo provides 
“that the officers of such passenger trains shall have power and are 
hereby required to assign each passenger to the coach or compartment 
used for the race to which such passenger belongs,'’ and-terminates 
witn the provision that in case of refusal on the part of the passenger 
to occupy the coach to which he is assigned ‘'said officer shall have 
power to refuse to carry such passenger on his train, and for such re- 
fusal neither he nor the railway company which he represents shall be 
liable fur damages in any of the courts of this state." 


Wherefore, for these and other errors apparent on the record, the 
said Homer A. Plessy prays that the said judgment of the Honl. the 
supreme court of the State of Louisiana be reversed, aud that the said 
writ of prohibition prayed for and provisionally issued in these proceed- 
ings be made peremptory. 

ALBION W. TOURGEE, 
JAS. C. WALKER, 
Att’ ys for PLA in Error. 


QUESTIONS ARISING. 


Some of the questions arising on this statement of facts and the de- 
cision of the court below, as we conceive, are as-follows: Has the 
State the power under the provisions of the Constitution of the United 
States, to make a distinction based on color in the enjoyment of 
chartered privileges within the state ? 

Has it the power to require the officers of a railroad to assort its 
citizens by race, before permitting them to enjoy privileges dependent 
on public charter ? 


Is tne officer of a railroad competent to decide the question of race ? 
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Is it a question that caxv be determined in the absence of statutory 
definition and without evidence ? 

May not such dectsion reasonably result in serious pecuniary damage 
to a person compelled to ride in a car set apart for-one particular race ? 

Has a State power to compel husband and wife, to ride in separate 
coaches, because they happen the one to be colored and the other 
white ? 

Has the State the power to exempt the railroad and its officers from 
‘an action for dainagés on the part of any person injured by the nustake 
of such officer ? 

Has the State the power under the Constitution to authorize any 
officer of a railroad to put a passenger off the train and refuse to carry 
him éecause he happens to differ with the ofmcer as tu the race to which 
he properly belongs ? 

Has the State the power under the Constitution, to declare a man 
eullty of misdemeanor and subject to fine and imprisonment, dccawse he 
may differ with the officer of a railroad as to ‘'the race to which he 
belongs °° 


Has the State a right to declare a citizen of the United States guilty 
of a crime because he peacefully continues to occupy a seat im a car 
after being told by the conductor that it is not the oue set apart for the 
race to which he belougs ? 

Is not the question of race, scientifically considered, very often im- 
possible of determination ? 

Is not the question of race, legally considered, one impessible to be 
determined, in the absence of statutory definition ? 


Would any railway compauy venture to execute such a law unless 
secured against action for damage by having the courts of the state 
closed against such action ? 

Is not the provision exempting railway companies and their servants 
and ofhcers, from action tor damages in carrving into effect the pro- 
-visions Of this statute, of such importance as to be essential to the 
operation of the law in question ? 

Is not a statutory assortment of the people of a state on the line of 
race, such a perpetuation of the essential features of slavery as to come 
within the inhibition of the NIIIth Amendinent ? | 

Is it not the establishment of a statutory difference between the 
white and colored races tn the enjoyment of chartered privileges, a 
badge of servitude which is prohibited by that amendment ? . 

Is not sfafe citizenship made an essential incident of vadvovel citizen- 
ship, by the AITVth Amendment, and if so are not the rights, privi- 
leges and miniuntties cf the same within the scone of the national 

jJurtsdiction ? 
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| r 

Can the rights of a citizen of the United States be protected and 
secured by the yveneral government without securing his perserva/ 
tights against invasion by the State? 

Does not the exemption of nurses in attendance upon children, 
render this act obnoxious as class legislation and rebut the claim that 
itis deva fide a police regulation necessary to secure the health and 
morals of the community ? . 


CONSTITUTIONAL PROYISIONS INVOLVED, 


The Plaintiff in Error rehes on the following provisions of the 
Constitution of the United States in support of his cantention that the 
said statute No. 111, of the State of Louisiana, r8go, 1s null and void. 


THE THIRTEENTH AMENDMENT. 


Section 1.—Netther SLAVERY nor involuntary servitude 
except as @ punishment for crime whereof the party shall have 
heen duly convicted, shall exist within the United States or 
any place subject to its jurisdiction, 


THE FOURTEENTH AMENDALENT. 


section 1—ad frantic Provisions. 
“All persons born or naturalized in the United States and 
subject to the jurisdiction thereof, are— 
i—-Citizens of the United States,’° and 
o—(Citizens) ‘f cf the state in which they shall reside.’’ 
Restrictive Provisions. 

I—‘'No State shall make or-.enforce any law which shall 
abridge the privileges and immunities of citizens of the United 
states. 

o—‘‘Nor shall any State deprive any citizen of life, liberty 
or property, without due process of law.” 

a—''Nor deny to any person within its jurisdiction, the equal 
protection of the laws.” 

This section has ‘been separated into tts constituent clauses, the 

more readily to show the construction for which. the Plaintiff in Error 


ee P) = 


contends. 


POINTS OF PLAINTIFF § CONTENTION, 


I—The exemption of officers and railway’ companies from suits 
for damage by persons aggrieved by their action under this law. 

The Court below held that the language of this section did not 

exempt from damage resulting from éovu fide exercise of the power 
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conferred upon them by its provisions. ‘The language of the act 
is explicit: ‘‘should any passenger refuse to ocenpy’’—not ‘tke 
coach used for the race to which he belongs but—‘‘the coach or 
compartment fo which he or she ts assigned by the officer of such 
| ratlway, said .officer shail have power to refuse to carry such 
passenger on his train and for such refusai, neither he nor the mil- 
way company he represents, shall be liable for damage, zm any. of 
the courts of this state.’’ Is not this a clear denial to the person 
thns put off the train, of any right of action? Is it not that very 
denial of the ‘‘equal protection of the laws’’ which is clearly con- 
templated by the third restrictive provision of the Fourteenth 
Amendment? | 
If so, is this provision of such importance as to be essential 
to the validity of the law asa whole? Our contention is that no 
individual or corporation could be expected or induced to carry 
into effect this law, in a commtnity where race admrxture is a 
frequent thing and where the hazard of damage resulting from 
such assignment is very great, unless they were protected by such 
exemption. The State very clearly says tothe railway, ‘‘You go 
. forward and enforce this system of assorting the citizens of the 
United States on the line of race,-and we will see that you suffer 
no loss through prosecution in ouR courts.’’ Relying on this 
assurance, the company is willing to underteke the risk.. Without 
it they might well shrink from such ability. The denial of the 
right to prosecute, then, becomes essential to the operation of the 
act, and if such ‘‘denial’’ is in derogation of the restriction of the 
Fourteenth Amendment, the whole act is null and void. It is a 
question for the Court to determine upon its knowledge of human 
nature and the conditions affecting human conduct, in regard to 
which tt would be idle-to cite authorities. If itis Not a viola- 
tion of this provision it would be difficult to imagine a statutory 
provision which could be violative of ‘it. 


11—Wre shall also contend that, in any mixed community, the repu- 
‘tation of belonging to the dominant race, in- this instance the 
white race, is property, in the same sense that a right of action 
or of inheritance is property; and that the:provisions of ‘the act in 
question which authorize an officer ofa railroad company to as- 
sign a person to a car set apart fora particular race, enables such 
officer to deprive him, to a certain extent at least, of this property 
—this reputation which has an-actual pequniary value—'‘without 
due process of law," and are, therefore, in violation of the Second 
restrictive clause of the frst section of the XIVth Amendment of 
the Constitution of the United States. 


This provision authorizing and requiring the officer in charge of 
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the train.to pass upon.and.decide ‘the question of race, «is the-very 
essence of the statute. Uf ‘this ts: repugnant tovthe: Constitutional 
provision, all the rest-must fall. 

There-is no question that the law which puts tin ‘the power ofa 
railway conductor, at his own-discretion; to-reqitire-a -man a ride 
In a ‘‘Jium Crow’’ car, that 1s, in the car ‘set apart exolusively 
for persons of ‘the colored race,’’ confers:upon such conductor ithe 
power to deprive one of the reputation-of being: a.white.man, or at 
least to impair that reputation. ‘The man who-rides :.in:.a. car set 
apart for the colored race, will inevitably be regarded: as'a-colored 
man or at least be suspected of being one. And the ofhcer has 
undoubtedly the power to entail upon-him such suspicion. ‘To do 
so, 18 to deprive him of ‘property’ if-such reputation ¢s 
“oronperty.’' Whether it is or not, is for the court to'determine 
from its knowledge of existing conditions. Perhapsat--might not 
be Anappropriate to suggest some questions which may aid in de- 
erding this wiquiry. How much would cit: be- qwo/é4 to a young 
man entering upon-the practice of law, to:berregarded:as..a -w//fte 
an rather than a colored one? Six-sevenths oftithe “population 
arc white. Nineteeu-twentieths of the property of 'the country is 
owned by white people. Nimety:1iine -hundredths-of the business 
opportunities are in‘the control of white people. :These proposi- 
tions are rendered even oiore startling by:the ‘intensity iof. feeling 
which excludes the: cclored man-frum ‘the friendship and. compan- 
lonship of ‘the white man. Probably most white.persons tif-given 
a choice, would prefer death to life in the United ‘States.as colored 
persous. Under ‘these conditions, is it, possible to: conclude that 
the reputation of being white is uot-property ? Indeed, -is it.not the 
ost valuable sort of property, being.the -master-key that unlocks 
the golden door of opportunity ? 


Ce 


11I—The Plaintiff in Error also contends -that the provision. of this 

act authorizing the conductor to ‘‘refuse to carry,'' anzedice put off 
the train, any passenger who refuses-to.accept-his deeision.as to 
‘the race to which he belongs,’’ is a deprivation .of.the. éeréyv and 
praperty of the citizen ‘‘without due precess.of law,’*.and assuch 
is in conflict with the third restrictive: clause..of* the. ATVth 
Amendment. | 

The passenger 1s deprived of his liberty:by being-uwemoved by 
the power with which the statute vests ‘the conductor}. fron_aiplace 
where he has a rie’? fo de; and of his :property,-by being -wefused 
and denied the enjoyment of.that.for which he has-paid hisnmoney, 
to wit, the ticket purchased by him to the point .of. destination. 
This gave him the right to ride upon fAafivazy or any train, to the 
point designated. To take away that right, compell the passenger 
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to vo on fvot or by other means te such point, is te seize, convert 
and destroy his property by pretended force of law. It is pro 
fanfo an act of legalized spoilation,—an act of forcible con- 
fiscation—a taking of property and interference with liberty under 
legalized forms and statutory methods, but without ‘‘dve process 
of law.’' 


1V¥—The plaintiff alse contends that the provisions authoriziug the 


officers of a train to require parties to occupy the particular cars or 
compartments set apart for distinct races, is a statutory grant of 
authority to interfere with natural domestic rights of the most 
sacred character. 

A man may be white and his wife colored; a wife may be white 
and her children colored. Has the State the nght to compel the 
husband to ride in one car and the wife in another? Or to assign 
the mother to one car and the children to another? Yet this is 
what the statute 1 question requires. Jn our case, it does not ap- 
pear that the plaintif may not have had w.th him a wife belonging 
to the other race, or children differing with him in the color 
of their skins’? Hasa State the right to order the mother to ride 
in one car and her young daughter, because her cheek may have 
a darker tinge. toridealone im another? Yet such things as these. 
the act in question not only permits, hut actually recuires and 
comands to be done under penalty of fine and imprisonment, for 
failure or neglect. Are the courts of the United States to hold 
such things to be within the purview of a State's right to impose 
on citizens of the United States ? 


'—TFhe plaintiff also insists that a wholesale assortment of the 


citizens of the United States, resident in the state of Loulsiana, 


on the line of race, is a thing wholly impossible to be made, 


equitably and justly by any tribunal, much less by the conducter 
of a train without evidence, investivation or responsibility. 

The Court will take notice of the fact that, 1m all parts of the 
country, race-intermixture has proceeded to such an extent that 
there are great numbers of citizens in whom the preponderance of 
the blood of one race or another, is impossible of ascertainment, 
except by careful scrutiny of the pedigree. As slavery did not 
permit the marriage of the slave, ina majority of cases even an 
approximate determination of this preponderance is an actual im- 
possibility, with the most careful and deliberate weighing of 
evidence, much less by the casual scrutiny of a busy conductor. 


Bnt even if it were possible to determine preponderance of blood 


‘and so cietermine racial character in certain cases. what should be 


said of those cases in which the recé admixture is equal. Are 
a 
they’ white or colored ? 
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There is no law of the United States, or of the State of Low- 
siana defining the linuts of race—who are white and who are 
‘colored’? By what rule then shall any tribunal be guided 
in determining racial character? it may be said that all those 
should be classed as colored in whom appears a visible admixture 
of colored blood. By what law?) With what justice? Why not 
count every one ds wiite in whem is visible any trace of white 
blovd 2? There is but one reason to wit, the domination of the 
white race. Slavery not only introduced the rule-of caste but 
prescribed its conditions, in the interests of that tustitution. The 
trace of color raised the presumption of bondage and was a bar to 
citizenship. The law in question ts an attempt tu apply this rule 
to the establishment of legalized caste-distinction among chlizens. 

It is not consistent with reason that the United States, having 
eranted and bestowed oxe egual ertésenship of the Udited States 
and preseribed exe equal cilizcuship tu cach state, for all, will per- 
mit a State to compel a railway conductor to assort them arbitrarily 
according to his ideas of. race, in the enjoyment of chartered priv- 
rleges. 

Vi—The Plaintiff in Isrrer, also insists that, even if it be held that 
such an assortment of citizens by race in the enjoyment of public 
privileges, is not a deprivation of liberty or property without due 
process of law, it is still such an interference with the personal 
liberty of the individual as is inipossible to be made consistently 
with his rights as an equal citizen of the United States and of 
the State in which he resides. 


In construing the first section of the AIVth Amendment, there 
appears to have been, both on the part of the Courts and of textual 
writers, an inclination to overlook and neglect the force and effect 
of its affirmative provisions. _ 

The evident effect of these provisions taken alone and construed 
according to the plain and universal meaning of the terms em- 
ployed. is to confer upon every person born or naturalized in the 
United States, two things: 

(1}—National Citizenship. 

(2}—Statal Citizenship, as av essential ineidenf of national citi- 
ZENSIUD. ‘. 

This grant both of veffove/ and sfafa/ citizenship in the Constt- 
tution of the United States, is a guaranty not only of cgvali/r of 
right but of af watural réchts and the free enjovmecul of all publtye 
frioteges attaching elther to sfafe or national citizenship. Its 
effect is (1) to make national citizenship expressly paramount aed 
unicessaé: (2) to make Statal citizenship evpress/y sebordinate and 
inecdeniaé to national citizenship. 
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The State is thereby ousted of af contro’ over citizenship. Tt 
cannot make any man a citizen nor deprive any one of the estate 
of citizenship or of any of its nghts and privileges. 

What are the rights, ‘‘privdeges and immuuities of a cttizen of 

the United States ?’’ Previous to the adoption of this section of 
the Constitution they were very vague and dificult of definition. 
Now thev include all “the rights. privileges and immunities’’ of 
a citizen of a Sfafe, because that citizenship is made incidental to, 
and co-extensive with vafova/ citizenship in every State; and the 
‘United States guarantees the full enjoyment of both. It is evi- 
dent ‘that National citizenship f/ws State citizenship covers the 
whole feld of individual relation, so far as the same is regulated 
or prescribed by law. <All the rights, “privileges and immu- 
nities,“ which ¢cav affach to the individual as a part of the body- 
politic, are embraced either by the relation of ‘'Citizen of the 
United States’’ or by the relation of c@fzen ‘‘of the Sfefe in which 
he may--reside.’’ The United States having erantéd do/f# stands 
pledged to-protect and defend both. 


This provision of Section 1 of the Tourteenth Amendimnent, 
creates a vec citizenship of the United: States embracing new 
rights; privileges and immunities, derivable in a vee manner, con- 
trolled by we authority, having 2 vee: scope and extent, dependent 
on national authority for its existence and looking to national 

' power for its préservation. 
VII—It may be urged against this construction that it gusts the exclu- 
sive control of the State over ‘‘its own citizens’ by inference 
’ based:on the effect of the grunt of citizenship. 


That this is the real force of this provision cf the Constitution 
would seem to ‘be tke only conclusion that can be reached from 
any reasonable interpretation of the language emploved. The 

jJanguage-of the affirmative provisions of the section, certainly 
includes everything that can be embraced by citizenship ef fhe 
Cnited States and citizenship of ve State of residence. This leaves 
no room for any cveusive State jurisdiction of the personal 
rights of the citizen. If this provision means anything, it means 
that the government of the United States will not permit any 
legislation by the State which invades the -7eA/s of such citizens. 
‘These are fully covered by the grant of citizenship of the Umited 
States .AND ‘citizenship of the State. This coustruction is 
strengthened by the negative provisions which are supplemental 
of the positive ones. These prolubit the making or en- 
forcemient ‘of any law ‘‘abridging the privileges and immu- 
nities of citizens of the United States:”’ provide that ‘hfe, 
liberty or property shall not be taken without due procezs of law:"’ 
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and forbid the denial to any person of the equal protection of the 
law. <All these are express restrictions of statal power already 
made subordinate and incidental to the natronal jurisdiction by 
the positive provisions of the same section. 


These restrictive provisions were not intended to be construed 
by themselves, but in connection with and as supplemental to the 
afhrinative provistons—taken together they constitute this section, 
the wmarre charfe of the American citizen's rights. 


Vill—Taken by themselves, however, and read in the light-of the 
construction put upon Section 3 Article II of the Constitution. 
these negative provisions would seem quite sufficient to oust the 
evcfasive jurisdiction of the State and establish the appellate or 
supervisory jurisdiction of the United States in all matters touch- 
ing the personal rights of citizens. 


It has no doubt occurred to every mentber of the Court, though 
no allusion seems hitherto to have been made to it, that the con- 
struction aud phraseoloyy of this section is strikingly similar to 
that of Section 3 of the [Vth Artiele of the Constitution: ‘*Ne 
person held to service or labour in one State under the laws thereof, 
escaping into another shall, in consequence of any law or regula- 
tion therein, be discharged frem such service or labour, but shall 
be delivered up on the claim of the party te whom such service or 
labour may be due.”’ 

The celebrated case of Prigg vs. Pennsylvania, 16 Peters, 539, 
which finally determined the foree of this section decided two 
things; (1) That the Courts of the Umited Statesshad jurisdiction 
to consider and pass upon the validity of the acts of a State 
touching the rendition of fugitives from labour—to undo or mnvali- 
date all that migbt be done or attempted by virtue of State au- 
thority, in regard to the estate or condition of one claimed as a 
fugitive from labour; (2) That whenever the United States ley- 
islated upon the question, such legislation w#of/y ousted the State 
jurisdiction. What this section was to the fugitive from slavery.the 
provisions of the first section of the NITVth Amendment are to the 
rights and liberties of the citizen. In the former case, ‘the 
Federal jurisdiction is inferred: from the declaration ‘“‘No person 
held to service, * ™ shall be discharged therefrom:"' in 
the other case, the jurisdiction is much more clearly mdicated by 
the unqualified grant of national avd state citizenship in the con- 
stitution. As the former gave jurisdiction concerning every 
matter relating to persons escaping from service or labour, so the 

the latter gives jurisdiction of e/ matters pertaining to the rrelits 
of a citizen of the United States and the essential meident of such 
citizenship, his status as a citizen of any state. As in that case. 
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State legislation was to be judged by tts effect upon the acquired 
right of the master over the slave, so in this case, the statute 1s to 
he judged by its effect upon the welwral and feeal richis of the 
citizen. The Plaintiffin Error only asks that the rule of construc- 
tian adopted by this Court fo perpetuate the interests of Slarerv, de 
vow apphed fz promotion of “rbcrfv and tor the protection of fAe 
rehts of the citizen. 

IN—The prime essential of all citizenship 1s egvafedy of personal right 
and the free and secure enjoyment of all public privileges. These 
are the very essence of citizenship in all free governments. 

A law assorting the citizens of a State in the enjoyment of a 
public franchise on the basis of race, is bbnoxious to the spirit of re- 
publican institutions, because it 1s a legalization of casfe. Slavery 
was the verv essence of caste; the climax of unequal conditions. 
Vhe citizen held the highest political rank attainable in the re- 
public: the slave was the lowest grade of existence. ALI, rights 
and privileges attached to the one: the other had we legal rights, 
either of person or property. Belween them stood that strange 
nundescript, the ‘free person of color,” whe had such rights 
only as the white people of the state where he resided saw fit to 
confer upon him, but ke could neither become a citizen of the 
United States vex of az State. The effect of the words of the 
N(Vth Amendment, was to put a// these classes on fc same level 
of right, as eifizens, and to make this Court the nnal arbiter and 
custodian of these rights. ‘The effect of a law distinguishing be- 
tween citizens as to race, i the enjovment of a public franchise, 
is to legalize caste and restore, in part at least, the inequality of 
right which was an éssential tueident of slaverv. 

N—The power of the State to establish ‘police rerulations. 

The theory that the State governments had exclusive jurisdic- 
diction of certam specific areas of individual relation, which pre- 
vailed uncer our government up to the adoption of the ATVth 
Ainendmient, was so unique as to become a sort of fetich in our 
legal and political thought. The idea that certain phases of per- 
sonal right were whaf/ly evcdauded from the jurisdiction of the 
general government, was entirely correct. There was no defini- 
tion of national citizenship in the coustitution except in regard 
to naturalization, and so no rélation was established between the 
Individual and the general government requiring the Jatter to de- 
fine or secure his natural rights or equal privileges and = imuuni- 
tiés. All the general government could do was to exercise the 
special jurisciction conferred by the constitution. AT! outside of 
that was the eve/aseve domain of the States. The State might 
extend or withhold citizenship at its pleasure, the only check 
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upon its power in this respect being that imposed by the Court i 
Scott we. Sandford, that the State could not make any colored per- 
sot a citizen, 50 as toentitle him to any right as such, outside its 
own jurisdiction. Such exclusive jurisdiction still exists m regard 
to matters of political organization and control, and, indeed, im 
revurd to all internal affairs, so long as the same do uot conflict 
with the personal rights and privileges of the citizen. Of these, 
a final and corrective jurisdiction ts reserved to the general govern- 
ment. It has the right, through its Courts, to mauire mto and 
decide upon the foree, tenor and justice of all: provisions of State 
luws affecting the rights of the citizen. Asin the case of fugitives 
from labor before the Congress had legislated upon the subject, 
the Federal Courts had jurisdiction tu pass upon state Jaws and 
decide whether their purpose was to promote or to Junder such 
rendition, so now, the Court has jurisdiction to decide whether a 
state law is promotive of the citizen's right or intended to secure 
myjust restriction and limitation thereof. 


It was natural that so yreat a change should prove a shack to 
established preconception. ‘To avoid giving full and complete 
effect to the plain words of this amendment, the theory of exclu- 
sive state control over ‘‘police regulations’ was forniulated in 
what me known as the ‘Slaughter House Cases,"’ 16 Wallace, 36. 

In this case, an act of the legislature of Louisiana required all 
slaughter of food antinals to be conducted at certain abattoirs to 
he erected by a company created by the act, during a period of 
twenty-five years. It was assailed on the ground that it deprived 
certanl persons plying the trace of butcher, of the free exercise of 
their calling. The Court held that the law was a ‘tpoltee re@ula- 
lich ' to promote the public health and that the state had the right ta 
enact such legislation without bem subject to the mbhibition of the 
ATVth amendment unless if disernninated agamst the rights of 
celored citizens ay sich. 

The demurring judges, Chief justice Chase. justices lield, 
swavne aud Bradley, concurring in the opiwuoen of Mr. Justice 
eld, did not question the right of the State to make laws which 
should restrict individual right and privilege whenever the same 
were necessary for the promotion cf public health and morals, 
but they contended that the NIVth Amendment conferred the 
jurisdiction to inquire whether this was the sea/ purpose of the 
act, whether any discrimination against the colored citizen as 
such, was nade by it oruot.  [n other words, the Court held that - 
the act was a police regulation mtended to secure the public health 
anid cid not discriminate agaist cefered evfizens ag such, * The dis- 
renting justices held that the promotion of the public health was 
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a mere pretence for the grant of an exclusive privilege which in- 
paired the rights of many for the benefit of the few, and that the 
NTVth Amendment by its express terms did é¢émbrace an assertion 
of the rights of a/f cicens without regard to race or color. Two 
things are noticeable in these opinions. (1) That the Court ex- 
pressly refrains from asserting that cases may not arise which will 
be within the purview of this Amendment, which do not embrace 
any distinction against the colored citizen as such. (2) That so 
strong a dissenting portion of the Court concur in the construction 
of this Amendment given by Mr. Justice Field, found on pages 95 
to ror, including these srenificant declarations: 

“Tt recognizes, 1f it does not create, citizens of the United 
States, and makes their citizenship depend upon the place of birth 
and not upon the laws of any State or the condition of their an- 
cestry. A citizen of 4 State 15 now only a citizen of the United 
States residing in that State. The fundamental rights, privileges 
and munities which belong to him as a free ian and a free 
citizen, now belong to him as a effizen of the Cuited States." 

Speaking of the ‘privileges and immunities’ of the first restric- 
tive clause, he says: ‘“The privileges and immunities destenated 
ure those which of right belong to the citizens of all free vovern- 
ments. 


The opinion of the Court, p. 72 et seq, treats the affirmative 


- provisions of this Amendment asa ‘‘defriox of citizenship, not 


only citizenship of the United States but citizenship of the States,”’ 
and regards the uegative ones as restrictive onfy of discrimination 
directed agalust colored citizens, as such. 

The opinion in Strauder vs. West Virginia, roo U. $., 303. 
clearly shows. however, that the Court had, m tne tmiterval, ad- 
vanced from the position held in the ‘Slaughter House Case” to 
an unhesitating avowal of the conclusion, that the Fourteenth 
Amendiment was mtended and would be effective, in preventing dis- 
crimination as to right. Tn.this opinion ez/y the prohibitive clauses 
of the Amendment are considered and the langttage of the Court 
is based upon the inference to be made from them without any 
regard for the positive endowing force of the afhrmative pro- 
VISIONS. 

“'Tt ordains,’’ says the Court ‘‘that no state shall deprive any 
rerson of life, liberty or property, without due precess of law, or 
to deny fo any person within its jurisdiction, the equal protection 
of the laws. Whatis this but declaring that the law in the States 
shall be the same for the black as for the white; that all persons, 
whether colored or white, shall stand equal before the laws of the 
States, and, in regard to the colored race fur wnose protection the 
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Amendment was primarily designed, that no discrimation shail be 
made against them by law because of their color ?. The words of 
the Amendment are prohibitive but they contain a necessary impli- 
cation of a most positive immunity or right most valuable to the 
colored man—the right to exemption from unfriendly legislation 
against them as colored—exemption from legal discrimination 72- 
plving infertor?ty in civil society, lessening the enjovment of the 
rights which others enjoy, and advseriminations which are steps to- 
cearas reducing them to the condition of a subject race.’ 

In our case, the Plaintul in Error contends that this ts the pre- 
cise purpose and intended and inevitable effect of the statute in 
question. Itisa‘'step toward reducing the colored people and 
those allied with it, to the condition of a svdject race.’ 


SI—What an exclusive jurisdiction in the State to make and enforce 


‘Police regulations’’ imports. 

Itis needless to cite authorities as to what constitute police 
regulations. All attempts at definition agree that they are 
regulations necessary to secure the physical health and moral 
welfare of society. No one cuestions the necessity of such 
regulations 11 any community or that they must to some 
extent interfere with the enjoyment of personal right and 
privilege. Isvery mai must surrender something of his Itberty 
for the well-being of the community of which he isa part. Two 
questions are of importance in regard to the jurisdiction of such 
regulations accorded to the State in’ the Slaughter House Cases. 
- The one is, “* How are police regulations to be distinguished from 
other criminal or correctional legislation? Is there any distinc- 
tive form or character by which they may be distinguished ? 

The Court very properly declares that the terin is ‘‘incapable of 
exact definition.’’ It even adopts the words of the decision in 
Thorpe zs. Rutland and Burlington Ratlroad, 27 Vermont 149, as 
indicating its character. 

“Tt extends to the protection of the lives, limbs health, comfort 
and quiet of all persons and the protection of all property: and 
persons and property are subjected to all kinds of restraints and 
burdens in order to secure the general comfort, health and pros- 
perity. Of the perfect right of the legislature to do this. no 
question ever was, or upoir acknowledged general principles, ever 
can be made so far as natural persons are concerned.”’ 

No one pretends to contravene this right of the State to enact 
police regulations that shall to a lunited extent affect personal 
liberty. The question is whether this is an unrestritted right; 
whether the State has the right under the claim of protecting pub- 
hic health or regulating public morals, to restrict the rights of the 
Individual to azvevéewé it mav see fit? This seems to be the 
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force of the decision in the Slaughter House Cases. I say seems 
because the Court very clearly intimates that if 1t had been a case 
of discrimination: against co/ered effizens as such, it would bave 
been within the jurisdiction of this Court to consider at least the 
intent and character of this discrimination, As near as I am 
able to state it, then, the Court's definition of the relation of 
the NIVth Amendment to the State’s power to enact and enforce 
police regulations 1s, that it has the sole power and sovereipnty to 
do so, as long as it does not distinguish against the rights of 
colored citizens as such. Tt may distinguish agaist white citt- 
zens or invade the rights of all to any extent and the general 
sovernment has no right to intervene; butif if imposes a greater 
burden or any inequality of privilege, upon the colored citizen, the 
general government is thereby vested with power to prevent or 
correct this inequality. This. pysition viewed analytically, is a 


strange one. As has already been indicated, it is dificult to see 


how this section can be held to protect a colored citizen's right 
and not secure the rights of white citizens. If it did, it would 
be obnoxious to the objection cf being class legislation just as 
opprohious and unjust as that by which slavery was establisbed. 

But u the State has exclusive and final jurisdiction to make 
and enforce police rerulations without question or review by the 
Federal Courts, why has it not soie sovereignty and exclusive 
jurisdiction over all the pevsonal rights of the cttizen in the same 
manner and to the same extent, as before the adoption of this 
Amendment? Tf this section means anything, it would seem that 
it must give authority to review the ‘‘police regulations’’ of the 
State just the same as any other lecislation, to determine whether 
they unduly or unnecessarily interfere with the individual rights of 
the citizen or make unjust discrinunation against any class: that if 
it gives the rignt to annull legislation immmical to one class, it 
must of necessity, give the same power as regards legislation 1n- 
jurious to any class. 

In order to come within the scope of a ‘‘police regulation,’ 
even as defined m the ‘‘Slaughter House Cases.’* the act pro- 
hibited must be of a character to affect the general health or pub- 
lic morals of a whole community, not merely to minister to the 
wishes of one class or another. — What is the act prohibited in the 

statute 1n question in this case? The sitting ofa white man or 
woman in thecarin wich a colored man or woman sits or the sitting 
of a colored man or woman in the car in which white men or women 
are sitting,—is this dangerous to the public health? Does this con- 
taniinate public morals? If it does fromm whence comes the contam- 
Ination? Why does it contaminate any more than in tke house or on 
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the street? Is it the white who spreads the contagion or the 
black >? And if coler breeds contagion ina railway coach, why 
exempt nurses fram the operation of the Act? 


The title of an Act does not make ita ‘‘police provision’ and a 
discrinunation intended to humiliate or degrade one race in order 
to promote the pride of ascendency in another, is not made a ‘'po- 
lice revulaticn’’ by insisting that the one will not be entirely 
happy unless the other 1s shut out of their presence. Haman was 
troubled with the same sort of unhappiness because he saw Mor- 
decai the Jew sitting atthe Kings gate. He wanted a ‘police 
reculation to prevent lis being contaminated by the sight. He 
diel not set ont the real cause of his zeal for the public welfare: 
neither does this statute. He wanted to ‘down’ the Jew: this 
act is intended to ‘keep the negro in his place.”’ The exemption 
of nurses shows that the real evil lies not in the color of the skin 
but in the relation the colored person sustains to the white. It 
he is a aependent it may be endured: if he is net, his presence is 
insufferable. Instead of being intended to promote the cencra/ 
comfort and moral well-being, this act 15 plainly and evidently in- 
tended to promote the happiness of one class by asserting its su- 
premacy and the inferiority of another class. Justice is pictured 
blind and her daughter, the Law, ought at least to be color-blind. 


NII—The purpose and intent of the legislator as a rule of consftitu- 
tional interpretation. Oo 
It is a remarkable fact connected with this decision, (the 
slaughter House Cases,) and those which have. followed it, that 
the rule that the purpose and intent of the lawmaker may he con- 
sidered to explain doubt or ambiguity, seems in this case to have 
been used to creafe ambiguity and place upon this section a con- 
struction absolutely at variance with the plain and unquestioned 
purport of its words. No man can deny that the language em- 
ployed is of the broadest and most universal character. ‘‘Ivery 
person,’’ ‘‘no State,’’ ‘any law," ‘any person’’ are the terms em- 
ployed. The language bas no more comprehensive or unmistake- 
able words. Yet in the jace of these, the Court arrives at the con- 
clusion that this section was intended ov/i fo protect the rights of 
the colored ctlizen from tafringment dy State cractment! This con- 
clusion makes the ‘‘purpose and intent'’ inferred trem external 
sources dominate and control the plain significance of the terms 
employed. Granting the assumption of the Court—-which with 
deference, is only half-true—that the purpose of the section was to 
secure to the new-made colored citizen the same rights as white 
citizens had theretofore enjoyed. it does not follow that the lan- 
euage used should be wrested from its plain meaning to excinude 
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all other force and consequence. One of the most commion things 


in all corrective legislation is the use of terms including other 
acts than those it 1s sought specifically to restrain. A wrong 
done to specific individuals or classes, is prolubited, not as to those 
classes alone, but as to a//; ora specihe offence calls attention to 
possible kindred offences, and the whole class is prohibited instead 
of the particularcvil. Whatever may have been the special con- 
trolling motive of the people of the United States in enactiny 
this section, or of the Congress which propesed it, one thing is 
certain, the language used 1s not particular but universal. [f 
it protects the colored citizen from discriminating Jegislation, it 
protects also, in an equal degree, the rights of the white citizen. 
‘AIL’ can never be made to mean ‘‘scme,”’ nor ‘every person’ 
be properly construed to be only one class or race, until the laws 
of English speech are overthrown. 


This decision wholly neglects the fact that an amendment 
giving colored persons exc/usive/’ the protection it is admitted 
that this was intended to give them, would have been obnoxious 
to the severest opprobrium as efass-leesstation of the rankest sort. 
It would have been giving to the colered citizen a security, a 
“orivilege and immunity,’’ not conferred on white citizens. It 
would have left the national citizenship cf the whites dependen? 
ex ancestry white that of the blacks was deterinéned by the place of 
birth. It would have protected the one from State ageression and 
oppression and left the other unprotected. Suppcse the colored 
people to secure control of certain states as they ultimately will, 
for ten cannot alwavs chase a thousand no matter how white 
the ten or how black the thousand may be, such a provision as has 
been stupposed or such as the Court conceives this to have been in- 
tended to be, weuld leave the personal rights of a white minority 
wholly at the mercy of a colored majority, without possibility cf 
national protection or redress. Indeed, if the constrnection which 
the Court puts upon it be the correct one, if only the rights ef 
colored citizens are protected by this section from impairment by 
statal action or neglect, it is little wonder that the white people of 
the south declare themselves ready to resist even to the death, the 
domination of a colored majority in any state. If such is the 
law and only colored citizens are secured in their rights by this 
amendment, I do not hesitate to say that they are fully justified 
in anything they may have done or may hereafter do, to prevent 
control of the machinery of the state governments by colored citizens. 


It was said above, that the assumption that this section was 
adopted for the protection of the cclored citizen, was at best onlv 
half-true. The histery cf the times shows that exclusive state 
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control over the persons and rights of the citizens of the state was 
not only the Gibraltar of slavery, but was the chief tngredient of 
that'*paramount allegianee to the State,’ which wasthetwin of the 
doctrine of secession. Both rested on the same theory of the State's 
exclusive sovereignty over the inhabitanuce of the State. If 
slavery was one of the foundation stones of the Confederacy, as 
Mr. Stephens declared, the doctrine of ‘‘paramount allegiance’ 
based on exclusive state-sovereignty over the personal rights of 
all tuhabitants of the State, was certainly another. Thus exclusive 
sovereignty overt the individual was well-founded, too, in the consti- 
tution. It came to be so hilly accepted that Mr. Chief Justice 
Waite in Cruikshank’s Case hereafter to be considered, even de- 
clares that it still exists. It was the nurse and secure defence of 
slavery aud the éxcuse and justification af rebellion. A tony and 
Dlagdy war had just been concluded in which those m arnns 
against the Uiion based the defence of their course wholly upon 
this theory, Taat the peopte of the Uited States should desire 
to eradicate this doctring, is just as natural as that they should 
desire ta secure the rights of the colored people they had freed. 
It was reasonable that they should seek to protect the nation 
agaist the recurrence of such peril. If they had such purpose, 
could they have effected it more fully than by the language of 
this section, creating a new and universal citizenship and making 
state-citizenshin an ureident of ie? Thereby they would effect 
both ends with the same weapon. This they wert to do—and 
this they. did, if the words of the constitution are to prevail, over 
a hypothetical limitation, based on a partial definition of the con- 
troling purpose of the framers. It was the real purpose to destroy 
hotnh ‘‘paramount allegianee’’ and discrimination based on trace, 
at one blow: and this the section under consideration does, if the 
terms employed are given their usual and universal significance. 
The people of the United States were not building for to-day and 
its prejudices alone, but for justice, liberty and a nationality 
secure for all tine. 


NIiI—VThe case of the United States ws. Cruikshank, oz: Uz. S., 
542, proceeds upon the same, as we conceive, mistaken view, 
both of the character and effect of the AIVth amendment. It 
wholly neglects the apparent effect of the afirmative clauses and 
dwells entirely upon the restrictive provisions. While admitting 
that all rights evanled or secwred ly the Constitution ot the United 
States, are within the protection of the general government, it 
entirely tgynores the evident facts that the citizenship granted by 
this amendment differs ée¢# ty character and ¢extentfrom the citizen- 
ship of the United States, existing theretofore,, and that Sérfe 


to 
to 


PIUSSY VS. FERGUSON, 


Cilizeuship with all its incidents, is directly exited avd securcd 
to chisses never betore entitled thereto, but expressly excluded 
therefrom. The wpimton states, page 553, that itis the ‘duty 
of the States to protect all persons within their boundaries tn the 
enjoyment of those tualtenable rights with which they were 
endowed by their creator.’ And then. apparently oblivious of 
the fact that the States had failed to give such protection to the 
rights of their mhabitants and that their failure to do so iu the 
past was “dr safe reason tor the adoption of the Nifilth Ameud- 
nent, aud the apprehension that they might not do so in the 
future the sole reason for the adoption of the ATVth Amendment, 

ws the court proceeds to affirm that ‘‘sovereignty'’ for this purpose, 
(that is for the protection of the natural rights of the individual) 
‘rests alone with the State.’’ Truly, if this construction be the 

” correct one, this section of the amendiment is the absurdest piece 
of lecislation ever wriftfen in au statute book. The States had 
many of them expressly denied a large portion of their popula- 
tion, not only Nberty but aff vafurel rights. The very definition 
of a slave was “‘a person without rights.”’ (Code of Loutsiana.) 
The nation conferred on morethan half tne population of this State 
liberty, national and state citizenship, embracing the ialienable 
rights of which they had been deprived and which were stil de- 
nied by the State. Then, according to this construction, it said 
to the State: ‘‘The protection and security of these rights rests 
alone with you. I have made these people citizens and clothed 
them with the rights of citizens in tne State and in the mation. 
You must not deny or unpair these rights: b/ 7/ pow do, td is vour 
oon affair, | cannot prevent, restrain or hincer, Ycur sover- 
elgnty over them ts paramount, exclusive and final. | cannot 
interfere to protect their rights or save their lives.’ 

Does any man finagine—can any man believe when he recalls 
the heated war of words, the quarter-century of angry denun- 
ciation of this very theory, of the State's sole savereignty over the 
lives and rights of its inhabitants, the vears of bloody strife then 
just ended which resulted from this very theory, that the people 
of the Umited States meant to perpetuate this condition of affairs 
when they wrote these words in the Constitution which clothed 
these [Shmaels of our republic with the purple rohe of citizenship? 
Does any one believe that they meant to restore fAaé very sover- 
eionfy which was the excuse for resistance to national authority 
and which the bloody tide of war had only just overthrown? If 
that was thetr purpose, then Carlyle s grim designation of the 
people of Great Britain as‘‘tiirty millions of peaple—chitafiv tools,” 
should, when apphed to the American people, be amended by 
lsavine ont the eledy' and saving ‘every lust ont a tool.” 


ee ee a ee a ne ee = 


a 


BRIEF OF PLAINTIFF IN| ERROR. oe 


But the political aspect of these amendments was then to thre 
fore and colored every man’s thoughts. The old fetich of State- 
sovereignty which was essential to the stability-of ‘‘a nation half 
free and half-slave,’’ still blinded. the eves which could not see 
that.the svstem which was the Gibraltar of Slavery.must, ev zecess/- 
fate. be perilous to equal rights and ltberty—that the Moloch of 
Slavery would never be the true God of Liberty. What was yood 
for slaverv must be bad for freedom. 

This court, indeed, in Strauder vy. West Virguiua, roa U. 5. 
303, distinctly recognize the inconsistency of the ruling m Cruik- 
shank’s Case and acimit that the effect of the amendmerit is to pro- 
hibit legislation prejudicial to avr class of citizens whether colored 
Or not, -_ 

“Tf in those states where the colored people constitute a mayjori- 
tv of the entire pypulation a Jaw should be enacted excluding ail 
white men from jurv service, thus denving to them the privilege 
of participating equally with the blacks in the administration of 
justice, we apprehend no one woukl-be heard to claim that it 
would net be a dental te white men of the equal protection of the 
laws. Nor, if a law should be passed excludiny all naturalized 
Celtic Irishmen, would there be anv doubt of its inconsistency with 
the spirit of the amendment. 

It is but a step farther to what the PlaintuF in Error insists isthe 
true construction, to wit, that ‘‘equal protection of the laws,’" is 
not a comparative equuality—neot merely equal as between one race 
and another, but a just and tniversal equality whereby the rights 
of life, liberty, and property are secured to all—the rights which 
belong to a citizen in every free country and every republican 
government. 

In our case, the presentment does not allege the color or race 
of the Plaintiff in Error, but merely that he refused to abide by the 
assignment of the conductor to a compartinent set aside for Avs race 
and persisted m1 sitting 11 one set apart for another race. He was 
by this presentment either a white man in a colored compartment 
or a culored man in a white compartment. In either case, as- 
suming that he had paid his fare which is not in question, he had 
a right to ride where he chese, any law of the State to the contrary 
notwithstanding: for sucha law discrinunates in the enjoyment 
of a public right se/e/y on the ground of race. The court will 
take notice of the fact that m all ages and all lands, it- 1s the 
weak who suffer from all‘class discriminations and all caste legisla- 
tion, and that, in this country, it is the colored race which must al- 
ways be the vietim of such legislation. In this case, if we take 
the evidence of the State's witnesses on which the presentment was 
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evidently based, and the self-deseription of the platatrff in error 
who swears that he 15 seven-eighths white and that the colored in- 
termixture is not visible, we have the case of a man who believed 
he had a right to the privilege and advantage of heing esteemed a 
wWitite man, asserting that right against the action of the conductor 
who for some reason, we know not what, was intent ou putting 
upon him the indignity of belonging to the colored race. The 
nere statement of the fact shows, in the strongest pessible light, 
the discrimimation based on race which ts the sole object af the 
statute. 


NIV—The Civil Rights Case, tog U. 3. R, 3, while discussing at con- 
siderable length the provisions of thissection of the NJ]Vth Amend- 
ment 1s not applicable here, as it turns on the distinction between 
State acts and individual acts and considers onty the eect of the 
prohibitive clauses of the section. It is to be noted, however, that 
although the learned Justice who delivered the opinion of the 
Court, mindful uo doubt of his own dissenting opinion in the 
“Slaughter House Cases,'’ declares that ‘positive rights and privi- 
leges are undoubtedly secured by the AIVth Amenedment,’’ yet 
shows that he has not considered its afhrmative clauses as eravfs 
of right, since he adds: ‘‘But they are secured by way of prol- 
bition against State laws and State proceedings affecting these 
rights and privileges. ’’ 

Taken in its real stenificance, therefore, the opinion im the 
Civil Rights Ceses, so far as it touches the questions at issue in 
this case, is strongly and expressly in favor of the Plaintiff in 
Jirror. The act of which he makes complaint 1s a ‘State act’’ 
and a ‘‘State proceeding’ in regard tothe rights granted by the 
NIVth Amendment. 

The dissenting opinion of Mr. Justice Harlan in these cases is 
especially notable from the fact that we here first find formally and 
distinctly set forth the view that the national jurisdiction to pro- 
tect the rights of the citizen is based on the afhrmiative as well as 
the prohibitive clauses of this amendment. He savs: 


“The first clause of this act is of a distinctiy afhrmiative 
character. In its application to the colored race, 7/ created and 
eranted, as well citizenship of the United States as citizenslup of the 
State in which they reside. It introduced all that race any of 
whose aticestors were imported and sold as slaves, into the politi- 
cal community, knownas ‘'The people of the United States."’ They 
became instantly citizens of the Umited States and of their re- 
spective States. 

Not only were five millions of freedmen transformed into 
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aafona’ and sfafe citizens by this amendmeut, but every citizen of 
the United States was endowed, with a national citizenship de- 
terminable in a new manner and a state citizenship made an incli- 
dent thereof and based wholly upon the national grant. 


A V—The relation of the leading cases In which this section is con- 


strued, to the construction contended for by the Plaintiff in Error. 


The decisions mentioned are really the only ones necessary to 
be considered in connection with the construction of this section. 
The others neither materially add to nor detract from what is there 
deternuned. In all these cases there is dissent which wisely leaves 
the door open for farther consideration. While the opinions in all 
of then: enter into a general discussion of the legal effect of 
the section, it may be said that the Slaughter House Cases de- 
terinine mereiy that the State has exciusive jurisdiction of such 
police regulations as are therein defined; that the Civil Rights Cases 
decide that Congress has no right to legislate in regard to the 
rights of citizens in. places of amusement, &c., w2z/7/ the states 
have by legislation improperly restricted them; while the 
oOpiion i the case of the United States ws. Cruikshank, de- 
cides that the State has the same sole and exclusive jurisdic- 
tion over the lives, liberties and rights of all citizens residing 
in its borders that it had before the enactment of this amend- 
ment when slavery and its interests, not the liberties of the 
dividual, were the objects the constitution was intended to 
secure. 


Only by the most strained construction can this wholesale and com- 
pulsory racial assortment of passergers upon a railrcad train, where 
all as citizens have an equal night as on a public highway, and 
where all pay an equal price for the accommodations received, be 
termed a police regulation. In the history of English jurispru- 
dence only slavery has demanded that distinctions in civil rights 
or the enjoyment of public privilege be marked by race distinc- 
tions. To introduce them again into our jurisprudence its to re- 
animate in effect the institution which 1s denounced in forn: by the 
NilIth Amendment, and the destruction of which threatened the 
nation’s life. It is not a sort of legislation that ought to be helped 
by strained construction of the fundamental law. Even under the 
decision in the Slaughter House Cases, this is not to be classed 
among those ‘'police regulations’ which are beyond the jurisdic- 
tion of the court. 

It also comes squarely within the exception made in the Civil 
Rights Cases: it is a statute expressly ordained by State legis- 
lation and carried into effect by State agencies and tribunals. 


ge —— 
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The act in question is exactly such au one as these two cases 
assert to be within the purview of this court's jurisdiction to re- 
view. It 1s au act of race discrimination pure and simple. The 
experience of the civilized world proves that it is not a matter of 
public health or morals, but simply a matter intended to re-intro- 
duce the caste-ideal on which slavery rested. The court will take 
notice of a fact inseparable from human nature. that, when the law 
distinguishes between the civil rights or privileges of two classes, 
it always is and always must be, to the detriment of the weaker 
class or race. A dominant race or class does not demand or enact 
class-distinctions for the sake of the weaker but for their own 
pleasure or enjovitient. This is not au act to secure egvad privi- 
leges; these were already enjoyed under the law as it previously 
existed. The object of sucha lawissimply to debase and dis- 
tinovish against the inferior race. Its purpose has been preperly 
interpreted by the general designation of ‘Jim Crow Car'’ law. 
Its object Is to separate the Negroes from the whites in public 
conveyances for the gratification and recognition of the sentiment 
of white superiority and white supremacy of right and power. 


It is freely admitted that Cruikshank’s case is squarely against 
us. If the opinion tn this case is to be held as law, the relation 
of the State to the personal rights of the citizens of the United 
States residing therein, is precisely what 1f was before the adoption 
of this section of the constitution, and there is nothing to prevent 
a State! from re-enacting nearly all tke caste-distinctions, whici 
slavery created. If that 1s the law, what 15 there to preveuta 
State from enacting the old rule of slavery jurisprudence, that 


‘insulting words froma colored manu justify an assault by a white 


man or negative the presumption of malice in homicide. See the 


State vs. Jowers, 11 Jredell, N. C., 555: State vs. Davis, 7 Jones. 


N.C., §2, and State ws. Caesar, go Iredell, fora full discussion cf 
this legal presumption of inequality. What is there, if the State's 
jurisdiction over personal rights is to remain as it was before this 
section was adopted, to prevent the State from adopting as ‘‘police 
regulations,’ laws requiring a colored man to remove his hat on 
meeting or addressing a white man? Compelling him to give 
way to his white superior on the highway and other acts of en- 
forced inferiority ? 


Our contention 1s that the opinion in Cruikshank 's Case cannot 
Stand, because it is based on the talse hypothesis that this section 
does not create or secure vew siehis to the individual but merely 
defines pre-existent nghts and prohibits the States from impairing 
or denying them. We contend that it creates a new cefizenship— 
mew in character, new in extetit; new in method of deternunation, 
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new 1 essential incident. That it endowed five milhons of 
people with all the rights of national.and state citizenship, both 
of which they were before forbidden by law to enjoy: that for 
these hitherto excluded classes, it created, granted and pro- 
claimed a citizenship which embraced the old citizenship and 
added to it the privileges and immunities of. the new one. That 
it enlarged the privileges and 1mmuntties of pre-existing  citizen- 
ship, by changing the method of determination and adding 
to it the right of State-citizenship to attach immediately upon 
residence obtained m the State, without regard to State legis- 
Jation. We insist that the inference of right, obligation and 
power of the general government to enforce, maintain and: secure 
the lives, liberties and personal rights of the citizenship created, 
ranted and declared by this Amendment, is infinitely clearer, 
stronger and more imperative than the inference drawn from 
the assertion of the owner's right to regain control of his 
fugitive slave, set forth in Section 3 of article IV. Upon the 
effect of such inference of right and power we adopt the whole 
of the argument of Judge Stery in Prigg vs. Pennsylvania. The 
only difference in the cases is that im cur case. the inference is 
much stronger than in thatand that the result to be attained,in that 
care, was in derogation of liberty, while in this, its maintenance 
and security issought. Inthatcase, the result was to deprive the 
slave even cf the hope of escape: m this case, 1t would be to give 
the coloured man a hope that some time in the future the promise 
of liberty aust equality of civil right in the United States may 
be peacefully fulfilled. The one is a presumption in favor 
of justice and liberty as the other was a presumption in favor 
of inconceivable wrong. Shall this court which was so ready 
to.comnut the government to the perpetuation of wrong, hesitate 
to apply the same rule to secure the rights of its citizens ? 


x VI—The construction insisted on by the Plaintiff in Error does not 
iipair the ‘‘exclusive jurisdiction of the State, except as to the 
personal rights of citizens. In other respects it still remains. 
Neither is it open to the common objection that it would require 
national legislation in regard to all the ngelits, privileges and im- 
munities of citizens. It merely asserts the right of the Federal 
Courts to pass upon legislative acts of the States touching such 
rights and the power of Congress to legislate in regard thereto, 
whenever it becoines necessary. 


There are other parts of the Constitution which illustrate this 
relation. The power to provide untform laws on the subject of 
bankruptey and the inhibition of the States to pass laws impairing 
tue obligation of contracts, are instances. In the absence of such 
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national legislation, the States may pass insolvent laws and even 
exempt within certain limits, the property of the debtor from exe- 
cution: but the Federal Courts will inquire tn regard to all such 
laws when presented to them, and determine how far they are 
consistent with the constitutional requirement. The enactment 
of a bankrupt law wipes them all away unless affirmed bv it. 
So, too, 1n the absence of national regulation of inter-state com- 
merce, statutes affecting it were passed by the State; the Federal 
Courts merely considering whether they were in obstruction of it 
or not. While laws taxing traders from other states more heavily 
than dealers resident within the state, no one questions the right 
of the state to tax them equally with its own citizens. The 
federal courts only inquire into the egvalty of such laws. 
So m the case of the nghts of the citizen as provided in this 
Amendment: as long as the state protects and secures the 
rights of all citizens without injustice or diserimimation, there 
is no need for legislative assertion of the national prerogative: 
the supervisory control of the Federal Courts over State levtsla- 
tion is sufficient. But suppose a State, say the State of Louisiana 
where the common law never prevailed. should repeal all statutes 
in regard to murder—ali laws defining the crime, giving juris- 
diction of its trial and prescribing its punishinent—is there any 
doubt that the government of the United States would be able ta 
provide for the security of its citizens resident in the State? The 
xIVth Amendment did not destroy the jurisdiction of the State 
over the rivhts of tts cttizens, nor even its exclusive jurisdiction 
in revard to other matters, but simply made its legislation in 
regard to the rights of citizens and its judicial action in relation 
thereto, reviewable by the courts of the United States and subject 
to restraint when found to be in derogation of the rights, privt- 
leges and immunities of the citizens to whom the nation has 
guaranteed the rights of equal citizenship in the State. | 


XVII—It' has been decided in the case of the Louisville Railway Co. 


ws. Mississippi 133 U.S. R., 5$9, that the State may compell a rail- 
road operated under its charter, to provide separate cars or com- 
partments equal in character and accommodation, to be used hy 
individuals of different races, if it sees fit to do so. But in this 
case the exception is expressly made that the right to compel in- 
dividuals of different races to use these separate coacnes is not 
thereby decided. 

The act in question in our caSe, proceeds upon the hypothesis 
that the State has the right to authorize and require the officers of 
a railway to assort the citizens who engage passage on its lines, 
according to race, and fo punish the citizen tf he refuses to subnait to 
suc assoruacn l, 
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The gist of our casé is the unconstitutionality of the assurt- 
ment; vef the question of equal accommodation; that much, the 
decisions of the court give without a doubt.. We insist that the 
State has no right to compel us to ride in a car ‘‘set apart’’ for a 
particular race, whether it 1s as good as another or not. Suppose 
the provisions were that one of these cars should be painted wliute 
and the other black; the invidiousness of the distinction would 
not be any greater than that provided by the act. 


But if the State has a right to distinguish between citizens 
according to race inthe enjoyment cf public privilege, by com- 
pelling them to ride in separate coaches, what is to prevent the 
application of the same principle to other relations? Why may it 
hot require all red-headecl people to ride ina separate car’ Whi 
not reyguire all colored people to walk on one side'of the street and 
the whites on the other? Why may it not require every white 
man’s house to be painted white and every colored mans black ? 
Whyvoimavy it not require every white man’s vehicle to he of ane 
coler and compel the colored citizen to wie one of different color 
ou the highway? Why not require every white busitiess man tu 
use a white sien and every colored man who solicits custom a 
black one? One side of the street may be just as good as thie 
other and the dark horses, coaches, clothes and signs may be as 
youd or better than the white ones. The question is not as to the 
eguatifiy of the privileges enjoyed, but fae siehl of the State fe 
lubed ane crdizen as ihite and another as colored iy the common en- 
qeymient of a public Inghway as this conrt has often decided a 
rauihvay to be. 

Neither is it a question as to the right of the comimon-earrier 
to distinetish fis patrons iito first, second and third classes, ac- 
cording to the accommoedation paid for. “This statute ts really a 
restrictian on that rignt, siee the carrier is thereby compelled to 
provide two cars foreach class, and so prevented from making 
different rates of fares by the expense which would he incurred by 
a wmuiitiphicity of coaches. In faet, its plat purpose and effect 1s 
io provide the white passenger with an exclusive first class coach 
ilhautl requirtne Adi io payvan extra fare for ée. 


NVUlI—Has a state power to punish as a crime, an act done by a 


person of one race on a public highway, which ff done by an- in- 
dividual of another race ou the same iiighwavy ts 10 offense ? 


This is exactly what the act in question does, what it was in- 


tended to do and @// it does. A man of one race taking his seat 


i a car and refusing to surrender it, is emilty of a crime, while 
another person belonging to another race may occupy the same 
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without fault. The erime assigned depends not on the quality: of 
the act, but on “He color of the shi. 

NINM—The ertnunal liability of the tadividual is net affectect be 
inequality of accommodations. 

While the act requires the accommodations for the white and 
black races to be ‘téqual but separate,’° it by no means follows as 
a fact that they alwavs are so. But the man who should refuse ty 
vo out of a clean and confortable car into one reeking with filth 
at the behest of the conductor, would under this act be equally 
ruilts of misdemeanor as if both were of equal desirability. 
The question of equality of accommodation cannot arise on the 
trial of a presentment under this statute. Equal or not equal, 
the refusal tu obey the conductor's behest constitutes a crime. 
There is no averment im this case of equality of acconimodation, 
but merely that the Plaintiff in Error was assigned ‘'to the coach 
reserved for the race to which he the said Homer A. Plessy he- 
longed’ and that he “diel then and there, unlawfully msist on 
eoing ito a> coach te which by race he did net belong.’*” (See 
copy of information, printed Record, page 14.) 

It does not appear to what race he belonged or what coach lic 
entered, but. in the questionable languaye of the information, it 1s 
asserted that he did not belony to the save race as the couch. (tis 
not asserted that the coach to which he was assigned was equal 
in aceonmmodation to the one which it is alleged he committed a 
erie mn entering. Ji his petition for certiorar: (Printed Record, 
page one) the Platntiff in Terror av ers htnself to be ‘fof mixed Cru- 
casian and African deseent, in the preportion of seven-erliths Cau- 
casian and one-eighth African blead. That the muxture of 
colored blood is not disceruable in him, that he ts entitled to every 
richt, privilege and immunity secured to citizens of the United 
States of the white race by the constitution of the United States, 
wid that such right, privilege, recognition and immunity are 
worth to him the sum of Ten Thousand Dollars if the same be 
ut all susceptible of being estimated by the standard valuc of 
nyonev. | 

The affidavits of the state s witnesses, hefore the Recorder wie 
hownd over the Plaintiff in Error to the cruninal court, where 
the same was filed before the inforination was entered therein, one 
of when was the conductor of the train, (See printed Record, 
pages 4-5.) declare him to he ‘a person of the colored race” ann. 
that the car he entered and refused to leave was ‘assigied to 
passenvers of the white race.” 

‘The crime, then, for which he heeame hable to imprisonment so 
far as the court can ascertain, was that a person of seven-erehuis 
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Caucasian blood insisted in sitting peacefully and quietly in a car 
the state of Louisiana had commanded the company to set aside 
exclusively. for the white race. Where on earth should he have 
gone? Wil] the court hold thata single drop of African blood — 
1s sufficient to color a whole ocean of Caucasian whiteness? 


XX--The exception which is made in section four of the Act in 
question should not:-be passed over without consideration: 
‘‘Nothing in this act: shall be corstrued as applying to nurses at- 
tending children of the other race.’’ 


The court will take notice of the fact that if there are any 
cases in the state of Louisiana in which nurses of the white. 
race are employed. to take charge of children of the colored 
race, they are so few that it is not necessary to consider them as a 
class actually intended to be favored by this exception. Probably 
there is not a single instance of such relation in the state. What 
then is the force and effect of this provision? [€ simply secures 
to the white parent travelling on the railroads of the state, the 
Tight to take a colored person into the coach set apart for whites 
in a meniai relation, in order to relieve the passenger of the care 
of the children making the journey with the parents. In other 
words, the act is simply intended to promote the comfort and | 
sense of exclusiveness and superiority of the white race. They aoa) 
do not object to..the colored person m an inferior or menial 
capacity—as a servant or dependent, ministering to the comfort of 
the white race—but only when as a man and a citizen he seeks to. 
claim equal right and privilege on a public highway with the 
white citizens of the state. The act is not only class-legislation 
but class-legisiation which 1s self-condemned by this provision, as 
intengled for the comfort and advantage of one race and the dis- 
comfort and disadvantage cf the other, thereby tending directly to 
constitute a ‘“‘step toward reducing them to the condition of a 
subject race'’—the tendency especially condemned in Slaudter 
es. West Virginia, supra. 

XXI—There is another point to be considered. The plaintiff 
iusints that Act rie of the Legislature of 1890, of the State of : 
Joursiana is null and void because in tendency and purport it is 
in conflict with the Thirteenth Amendment of the Constitution of 
the United States; '‘Neither Slavery nor involuntary servitude— 
shall.exist, &c.”’ | 

“ What is meant by the word '‘Slavery’’ in this Amendment. It 
is evidently intended to embrace something more than a state of 

| mere‘'jnvoluntary servitude,’’since itis used in contradistinction to 
that tern. It 1s the estate or condition of being a slave. What 
was the estate or condition of a slave? We havea right to suppose 
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‘that this term is used in the Amendment with relation to the es- 
tate or condrtion,of ‘those who had up to that moment: been slaves 


in ‘the United States. What was that legal condition? Theslave 
as defined ‘by ‘the Code of ‘Louisiana, by the conrts.of the variaus 
states, and by this court in Scott vs Sanford, was legally dis- 
tinguished “both from citizens and from ‘‘free persons of color,’’ by 


‘one thing, he was a ‘‘person without rights.’’ The fact that he 


was the. property: of another; that -he was held in a state of involun- 
tary servitude; that he might be bought and sold,—these were in- 
deed incidents of his condition, striking and notable incidents, but 
they were all ‘the resuits-of one.striking and-distinctive feature of 


‘his legal-relation to the body. potitic, which is expressed bythe aJi- 


comprehensive statement that'4e fad no.righis, The master might 
grasit. hin: privilege, the-State might restrain the master's brutali- 


‘ty, but no right of person, of family, of marriage, of property, 


could attach to the slave. He was.a person without rights before 


‘the law, .and.all the other:distinctive facts of his status, flowed from 
this condition. He -could not -inherit, sue or be sued, marry, - 


cortmact, or be. seized of any estate, écrause. he was. ‘'a person 


‘without mghts."’ 


The real -distinction between the citizen and the slave was that 


‘the one was-entitied to life, liberty, the pursuit of happiness and 
the protection of-the law, while the other was beyond ‘the domain 


of the law except when it took cognizance of his existence as the 
incident of another's right cr es the violator of its behesis. The 


‘law knew him only as a chattel or a malefactor. 


This condition of utter helplessness and dependence came to 
be expressed in the public and private relations of the two classes. 
The slave was not only the property of his master, but he was 
also the defenceless and.despised victim of the civil and political 
society to which he was subject as well as to his master. He 
could not resent words or blows from any citizen, Only in the 
last extremity was he permitted to defend his life. Impident 
language from him was held the equivalent of a blow from one of 
the dominant class. He was in bondage to the whole white race as 
well-as to his owner. This bondage was a more important featurc 
of American slavery than chattelism —indeed it was the one feature 
which distinguished it from ‘‘involuntary servitude’’ which is 
the chief element of chattelism. Slavery was a caste, a legal 
condition of subjection to -the dominant class, a bondage quite 
separable from. the incident: of-owsership. “The bondage of the 
Israelites -in Egypt is a familiar isstance, of this. It was.un- 
questionably ‘‘Slavery;’’ but it was not chattelism. No single 
Kgyptian owned any single Israelite. The political community of 
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Egypt simply denied them the common rights of men. It did 
not go as far as American Slavery in this respect since it did not 
by law deprive them of all natural and personal rights. It left 
the family and unlike our Christian slavery did not condemn a 
whole race to illegitimacy and adultery. It was this subjection 
to the control of the dominant race individually and collectively, 
which was the especially distinctive feature of slavery as 
contra-distinguished from involuntary servitude. The slave was 
one who had no rights—-one who differed from the citizen in that 
he had no eid er polrtical rights and from the ‘‘free person of 
color’ in that he had no ferserva/ rights. | 


The object of the XIII th Amendment was to aboltsh this dis- 
crepancy of right, not only so far as the legal form of chattelisin 
was concerned, but so far as civil rights and all that regulation of 
relation between individuals of specific race and descent which 
marked the slave's attitude to the dominant race both individually 
and collectively was concerned. 

There were in all the slave states specific codes of law intended 
for the regulation and control of the slave-class. They marked 
and defined not only tus relation to his master but to the white 
race. He was required to conduct liumeself. uet only ‘‘respectfully,"' 
which term had a very different signification when applied to the 
slave than when apphed to the white man, but was expected and 
required to demean iitusclf ‘subtinissively' to them. His position 
was that of legal subjection and statutory inferiority to the domi- 
nant race. 

It was this condition and all its incidents which the Amendment 
Was Intended to eradicate. It meant to restore to him the rights 
of person and property-—the natural rights of man—ot which he 
had been deprived by slavery. It meant to undo all that slavery 
had done in establishing race discrimination and collective as well 
as personal control of the enslaved race. 

It is quite possible that the terin “involuntary servitude’ may 
have been employed to prevent that very form of personal sub- 
jection which, soon after the emancipation of the slave, manifested 
itself in the enactment of the '‘Black Codes’' wlich assumed con- 
trol on the part of the State of al! colored laborers who did not 
contract within a certain time to labor for the coming year and 
hired them out by public outcry. At least, it is evident that the 
purpose of this Amendment was not merely to destroy chattelism 
and involuntary servitude but the estate and condition of subjec- 
tion .and inferiority of personal right and privilege, which was 
the result and essential concomitant of slavery. | 
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XXJI—''Privileges and Immunities of citizens of the United States.’’ 


It has been suggested that the omission of the term ‘‘rights”’ 
from the category of things exempted from impairment by State 
authority, was an intended reservation of state control. We beg to 
suggest that exactly the contrary is true. 


‘Right’ as defined by Chancellor Kent, ‘‘is that which any one 
is entitled to have or do, or to require another to do, within the 
limits prescribed by law.’’ Rights may be natural or conferred. 
The exercise of auv right is a ‘“‘privilege’’ in the legal sense. The 
distinction has been sought to be made between the exercise of 
natural and conferred rights, that the latter alone is the basis of 
privilege: but it does not rest on any solid ground. Privilege is 
the exercise of a legal right, however the same may attach. 

“Tmmunity’’ is the legal guaranty of non-interference,—either 
with ‘‘right’’—that ts the abstract tithe on which the claim that 
one may ‘‘have or do or require another to do,’’ any specific thing 
rests—or with the ‘'privilege,’’ which is based upon or constitutes 
the exercise or enjoyment of such right. 

“Right,’’ which is the basis both of “privilege” and ‘‘immu- 
nitv’’ is, therefore, expressly included by the use of these terms. 
No ‘“‘right,’’ of any citizen of the United States, can be denied or 
contravened by the law of any State, without impairing the 
‘privileges’? and ‘‘immiunities’’ of the citizen which correlatively 
depend thereon. . 


XNIJI—The construction of the First Section of the Fourteenth 
Amendment contended for by the Plaintiff in Error, is in strict 
accord with the Declaration of Independence, which is not a fable 
as some of our modern theorists would have us believe, but the 
all-embracing forniula of personal nghts on which our government 
is based and toward which it is tending with a power that neither 
legislation nor judicial construction can prevent. Every obstacle 
which Congress or the Courts have put in its way has been 
brushed aside. Under its impulse, the Fugitive Slave law, and 
the Dred Scott decision, both specially designed to secure the 
perpetuation of slavery under the constitution, became active 
forces in the eradication of that institution. It has become the 
controlling genius of the American people and as such must 
always be taken into account in construing any expression of the 
sovereign will, more especially a constitutional provision which 
more closely reflects the popular mind. This instrument not only 
asserts that ‘‘All men are created equal and endowed with certain 
inalienable rights, among which are life, liberty and the pursuit of 
happiness,’’ but it also declares that the one preat purpose for 
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which goveriments are instituted among men is to ‘‘secure these 
rights.” 

Applying this guiding principle to the case under consideration, 
what 1s it natural and reasonable to conclude was the purpose of 
the people of the United States, when in the most solemn manner, 
they ordered this broad. unmodified and supremely emphatic 
declaration to be enrolled among the mandates of our fundamental 
law? Were they thinking how to enlarge the power of the 
general government over individual rights so as to include all, or 
how to restrict 1t so as to include as few as possible? Were they 
thinking of State rights or human rights? Did they mean to 
perpetuate the caste-distinctions which had been injected into our 
law under a constitution expressiv and avowedly intended to per- 
petuate slavery and prevent the spirit of liberty froin growing so 
strong as to work its legal annihilation—were they seeking to 
maintain and preserve these discriminations, or to overthrow and 
destroy them ? 


The Declaration of Independence, with a far-reaching wisdom 
found in no other political utterance up to that time, makes the 
security of the individucl’s right to ‘‘the pursuit of happiness,*’ 
a prime object of all government. This ts the controlling idea of 
our institutions. It dominates the national as well as the state 
governments. In asserting national control over both state and 
national citizenship, in appointing the boundaries and distinctive 
qualities of each, tn conferring: on millions a status they had never 
before: known and giviug to every inhabitant of the country 
rights never before enjoyed and in restricting the rights of the 
states in regard thereto,—in doing this were the people consciously 
and actually intending to protect this right of the individual to the 
pursuit of happiness or not? If they were, was it the pursuit of 
happiness by all or by a part of the people which they sought to 
secure ? 

If the purpose was to secure the unrestricted pursuit of happi- 
ness by the four nuillions then just made free, now grown to nine 
millions, did they contemplate that they were leaving to the states 
the power to herd them away from.her white citizens in the enjoy- 
ment of chartered privilege? Suppose a member of this court, 
nay, Suppose every member of it, by some mysterious dispensation 
of providence should wake to-morrow with a black skin and curly 
hair—the two obvious and controlling indications of race—and in 
traveling through that portion of the country where the '‘Jim 
Crow Car’’ abounds. shouid be ordered into it hy the conductor. 
It is easy to imagine what would be the result, the indignation, 
the protests, the assertion of pure Caticasian ancestry. But the 
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conductor, the autocrat of Caste, armed with the power of the 
State conferred by thus statute. will listen neither to denial or 
protest. ‘‘In you go or out you go,’’ ts his ultimatum. 


What humilation, what rage would then fill the judicial mind ! 
How would the resources of language not be taxed in objurga- 
tion! Why would this sentiment prevailin your minds? Simply 
because you would then feet and know that such assortment of 
the citizens on the line of race was a discrimination intended to 
humiliate and degrade the former subject and dependent class— 
an attempt to perpetuate the caste distinctions on which slavery 
rested—a statute in the words of the Court ‘‘tendinge to reduce the 
colored peaple of the country to the condition of a subject race.”’ 

Because it does this the statute 1s a violation of the fundamental 
principles of ali free government and the Fourteenth Amendment 
should be given that construction which will remedy such ten- 
dency and which 1s in plain accord with its words. Legal refine- 
ment is out of place when it seeks to find a way both to avoid the 
plain purport of the terms employed, the fundamental principle 
of our government and the controlling impulse and tendency of 
the American people. 

ALBION W. TOURGER, 
of Counsel for Flatutifin Errer. 
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BRIEF OF JAMES C. WALKER, Eso., oF CouNSEL FOR PLAINTIFF IN 
ERROR, ON POINTS SECOND, THIRD AND FIFTH OF ASSIGNMENT OF 
ERKORS, AND ON SUBDIVISIONS 7, 8 AND g UNDER POINT ONE, 
ASSIGNMENT OF TERRORS. 


wissignment of fervors Subdivistons 7, 8, 9. 


The Statute authorizes the Officers and Conductors of Passenger 
trains operated wholly within the liniuts of the State of Louisiana 
(1) to classify their passengers as of the white race and as of thie 
colored race. (2) To assign them according to this classification, to 
separate coaches without regard to the fact that the coaches and accom- 
modations to which those of one or of the other race are assigned 
should be substantialiv equal; (3) The ofheers and conductors of such 
passenger trains are authorized by the statute to ‘‘refuse to carry on 
such train!’ any passenger who shall decline to submit to their judg- 
ment as final and conclusive that he ts of the white race or of the 
colored race; (4) The statute declares that ‘neither the conductor nor 
the railroad company he represents. shall be liable for damages 
for such refusal in anv of the courts of this State,’’ (Louisiana.) 


We propose to take up these several points under the appropriate 
headings in the assignment of errors to which they have been referred 
as reasons Midicating certain particulars in which the Supreme Court 
of the State erred tn maintaining the constitutionality of the statute 
in ¢uestion, 


(7 and y.) The said statute 1s an mvasion and deprivation of the 
natural and absolute rights of citizens ‘of the United States to the 
society and protection of their wives atid children travelling in railroad 
trains, when said ecifizens are married to persons of the other race 
under the law and the sacrament of the chureh, marital unions between 
persons of both races, which are not forbidden by the laws of 
LLowisiana. | 


(9) Neither the statute, nor the laws of the state of Louisiana, nor 
the decisions of its courts have defined the terms ‘‘colored race’” and 
‘persons of color’? and the law in question has delegated to conductors 
of railway trains the right to make such classification and made penal 
a refusal to submit to their decision. 


In a‘word the authority conferred by the statute upon the officers 
and conductors of railroads to classify and separate their passenvers 
according as in their judgment they belong to the white race or to the 
colored race, 1s in conflict with the NT Vth Amendment to the Federal 
Constitution in so far as it operates as a deprivation of liberty and 
property without due process of law and denies the equal protection of 
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the laws. We feel confident that upon this point, we are entitled to a 
reversal of the decree of the State Supreme Court. 

To ‘begin, the question is judicial and not legislative. It is judicial 
because the statute commits to the final and conclusive judgment of a 
railroad conductor whether a really white man is to he classed as a 
colored man. Jt 1s not a legislative question because neither the 
statute in question nor any other law of the state, nor any precedent 
of its tribunals within the scope of our research las ever defined the 
terms ‘‘colored persons’ and ‘‘persons of the colored race.*’ Recourse 
to the statute laws and judicial reports of other states makes manifest 
a most unaccountable vartance in the conclusions arrived at. 


The statute we are considering leaves uncertain and indefinite who 
are included among those classed as persons of the ‘colored race.”’ 
How shall we sunnount this difficulty? The legislature of Louisiana 
has left it to railroad conductors to surmount the difficulty, and to 
ensure correctness of judgment on their part, the statute exempts them 
from liability for error of judgment or wilful perversion of the power 
committed to them mn any of the courts of the state. Butof this 
later on. 


It may not be an uninteresting fact, which we have authority to an- 
ounce, however, that there are almost as many denuitions of the terins, 
‘colored persons’’ and ‘‘persons of color,’’ as there are lexicagraph- 
ers and courts of the highestggesort in the several states of the Union. 
After diligently scrutinizing the old Black Code of Louisiana, we find 
ouly designated as such, ‘‘negroes or blacks, griffs, inulattoes, and 
mulattoes of the first degree. Tne hist seems to have been short, 
Under the Michigan State constitution the petitioner now before the 
court would be classed as a white man, as of mixed Caucasian ane 
African descent, in the proportion of seven-etehths Caucasian atid one- 
eighth African blood; moreover the admixture of colored blood 1s not 
discernable in petitioner's complexion, People cs. Dean, 14 Mich., 
406, In North Carolina, according to the North Carolina Revised 
Code, (1850) ch. 107, $79, petitioner 1s classed as a ‘‘freeé negro.’’ 
State ws. Chavers, 5 Jones, N. C.. rr. 


As we said hefore, Loutstana law and precedents are silent on the 
subject, as far as our research extends. But what, it were otherwise? 
How would it affect a citizen's constitutional rights to be classed by 
law asa white man in one state and as a negro or person of color in 
another state? One would think that his reputation and social status 
as a White man ought to be worth something. Reputatiou is a species 
of property, and is valuable in proportion as it entails rights’ and 
privileges. whether social or political. The rights and privileges of a 
white man, as such, are not to be taken from hin by State legislation. 


» 
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The effect would be to make petitioner’s rights and privileges de- 
pendant onsuch classification, and would therefore be void. 

Nobody can ignore the fact that while the politteal rights and privi- 
leges of white and black are equal before the law, social recognition, 
as of the white race entails consideration, esteem and respect in the 
community, often based on no higher claim, from which, however the 
humbler citizen of the other race is practically excluded. 

Although successive legisiatures of this State lave purposely neg- 
lected, or inadvertently omitted, to define what is meant by the term 
‘colored person, or persons of the colored race,"’ of which other 
States and communities have not been so unmindful, as appears by 
certain statutes and constitutions to which we directly refer, the 
General Asseuibly of the State, inthe Act we are considering, No. II, 
approved July roth, 1590, has delegated this power whether legislative 
or judicial, to the ofhicers and conductors of railway traius: author- 
iztng them to adjudge who is white and who is colored, and thus to 
discriminate on the ground af race and color. The exercise of such 
suthority, we had almost said jurisdiction, must often be attended with 
great difficulty; must often depend upon closcness of observation, or 
upon evidence not always readily aceessible. In a word the legisla- 
ture has avoided this responsibility, and made it devolve upon the 
ofeers of common carriers, acting by virtue of public charcers and 
carrving passengers for lire. | 

It may serve an useful purpose to refer at this time to a number of 
definitions of the terms ‘‘colored persons’’ and ‘‘colored race'' which 
have been attempted by law writers, legislatures, and cuurts through- 
out toe Union, 

Colored Race—Negro. Mulatto. Aim. and Eng. Ency. of Law, vol. 
16, p. 484; 2 Bishop on Marriage and Divorce, 308. (Statutory defii- 
tion i North Carolina. ) 

‘A neero is a person having in his veins one-sixteenth or more of 
African blood."’ State os. Chavers, 5 Jones 1. (N. Car.) rt. 

The term negro is identical in signification with the term colored 
person, and is a person with one-fourth or more of negro bluod.”’ 
Jones 7s. Commonwealth, 80 Va. 544. 

‘The word negro means a black man, one descended from the A fri- 
can race, and does not connuonly include a mulatto.’ Felix os. State, 
18, Ala. 720. 

‘ Negro does not include a person who has less, though only a drop 
less, than one-fourth of African blood.’"  MecPharsen os. Com. 28 
Gratt Va. 939; Am. and Eng. Enecy. of Law, Vol. 15. p. g46. 

“A Mulatto is uo person begotten between a white anda black."’ 
Medway ws. Natick, 7 Mass. SS. 


“Under this definition it las been decided that a person whose 
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father was a mulatto and whose niother was a white woman, was 
not a mulatto. But all courts have not followed this distinction, 
having considered a mulatto to be a person of nixed white, or 
European and uegro descent, in whatever proportion the blood may be 
mixed.’” Am. and Eng. Fney. 947, and cases there cited. 

“A mulatto is defined to be a person that is the offspring of a 
yecress by a white man, or of a white woman by a negro.” ‘Thurman 
ws. State, 18 Ala. 276. 

“Tn a suit for freedom, where the question at issue was whether 
plaintiff's were negroes, held that there was no error in allowing them 
to show their naked feet to the jury, evidence having been given by 
physicians that the foot was one of the distinguishing marks of race.” 
Daniel ws. Guy, 23 Ark. 50. 

‘Persons are white, within the meaning of the Michigan State Con- 
stitution, who have tess than one-fourth of African bleod.'" People 
es. Dean, 14 Mich. 406. - 

“Person of color, meaus a person of African deseent.'”  Heirn vs. 
Bridault, 37 Aliss. 209. 

‘Bree person of color, means a person descendant from a negro 
within the fourth degree inclusive, though an ancestor in the 
intervening generation was white.’’ State ws. Dempsey, g Ired.CN.C.) 
| Pee ee 

The instructions that according to N.C. Rev. Code, (1854) ch. 
107, 79, 4 person must Have i his veins less than one-sixteenth of 
negro blood, before he will ceas2 to be a free negro, was held not to be 
error.'’ State zs. Chavers, 5 Jones, N.C. ce. 

“The question whether persons are colored or white, where color 
and features are doubtful, is for the mest part for the jury to decide by 
reputation, by reception into society, and by their exercise of the privi- 
leges of a white man, as well as by admixture of blood."" White as. 
Tax Collector, 3 Rich S. C. 313 

‘An aindictinent charging defendant as a_ free person of color, 
with carrying arms, cannot be sustained; for the act of North 
Carolina 1s confined to free neegroes.’’ State os. Chavers, 5 Jones 11. 


Under the provisions of the Michigan Constitution, conferring 
upon every white male citizen, and every civilized male inhabitant of 
Indian descent, the elective franchise a person who has one-eighth 
Indian blood, one-fourth African aud the remainder white is not 
entitled to vote. 1869. Walker vs. Brockway. 1: Mich. N. P. 57. 

“On the question whether an individual 1s within the statute 
provision embracing persons having one-eighth or more negro blood, 
reputation, and the opinion of physicians may be given in evidence, 
but the werght of the evidence 1s for the jury."’ 1869. White zs. 
Clements, 3g Ga. 232. 
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In the State of Louisiana, recently, Judge King of the Civil District 
Court of the Parish of Orleans, deciding the suit of one Ravinond to 
annul his marriage, says: ‘‘a quadroon is one part of the African or 
negro race ‘‘xxx.’’ Instead of marrying a woman of the white or 
Caucasian race, he has married one three-fourths Caucasian and one- 
fourth of the negro or African race..' Ibid. Yet in thissuit of Ray- 


mond against his wife, he set up for sufficient cause to annul his 
marnage, that he was mistaken in the belief that she was of pure 


Caucasian blood. 


“'Sntermarriage between the races ts not forbidden by the law of 
Louisiana. Succession of Colwell 34 La. An. 266, which declares 
Marriages tn this state between white and colored persons to be legal. 
ft is forbidden in eighteen states of the American Union: and is made 
penal in Pennsylvania, California and Maine.’ Dbid. 


In 1866, the state of Virginia enacted a law expressly including 
quadroons, tn the class termed colored persons. 

These opinions, statutes and constitutions, so widely at variance 
when compared, will enable this Hon. Court to estimate the magnitude 
of the task which the Lowisiana Legislature las tmposed upon rail- 
road conductors by requiring them to classify and separate their passen- 
vers according to race and color. But we pass on now to trace the 
lines of a paralle) marked and distinct between the subject we have just 
discussed and another subject apparently dissimilar, upon which this 
Honorable Caurt has already decreed. 

The Supreme Court of the United States m the case of the Chicago, 
Milwankee and St. Paul Raihway Company vs, State of Minnesota, 

34 U. S., 418, ro Sup. Ct. R. p. 462, refused to make peremptory a 
mandamus ordered by the State Supreme Court of Minnesota on the 
relation of the Railroad and Warehouse Comniission created by 
the State law, to compel the railway to reduce the Tariff of freight on 
milk from three cents to two and one half cts. per gajlon between points 
within the limits cf the State, on the ground that the State law author- 
izing the Commission to fix the charges and adopt such as ‘‘they shall 
declare to be equal and reasonable,’’ is unconstitutional as depriving 
carriers of their property without due process of law, in so far as it 
makes the decision of the Commission, as to what are ‘‘equal and 
reasonable charges,’* final and conclusive. The State Supreme Court 
had decreed that there was but one fact traverstble, viz. that the Rail- 
way Company had violated the law by not complying with the recom- 
mendations of the Commission, and that the law neither contemplates 
nor allows any issue to be made, or tnquiry to be had, as to the 
equalily or reasonableness in fact of the charges they had declared. 

But on appeal this Hon. Court held that the question was judi- 
cial and not legislative: that the laws of the State of Minnesota hsd 
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never fixed or declared what charges were ‘‘equal and reasonable;’’ 
therefore that the recommendations of the Commission were not ‘‘final 
and conclusive, ’’ on the contrary thatthey were the subject of judicial 
Investigation: that the Minnesota law deprived.the Railway Company 
of its rights tosuch investigation by due process of law, under the 
forms and with the machinery provided by the wisdom of successive 
ages for the investigation judicially of the truth of a matter in con- 
troversy, and substitutes therefore as an absolute finality the action of 
a Railroad commission, which, in view of the powers conceded to it 
by the State Court, cannot be regarded as clothed with judicial func- 
tions, or possessing the machinery of a court of justice. 

In the same case, Mr. Justice Rradley dissenting said: *‘Due process 
of law does not always require a court. It merely requires such 
tribunals and proceeding as are proper to the subject in hand. 


A line of tederal cases, including Budd zs. New York, 143, U.5., 
517, 53 Fed. R. p. 197; Mercantile Trust Co. vs. Texas Pacific Ratl- 
way Compiuny 51 Fed. R. p. 529, are to the same effect. 

They establish and confirm the principle that where discretion has 
been left to State Railway Commissions to declare what rates shall be 
adopted as a tariff of freiglits and charges that is ‘‘reasonable and . 
just,’ or that their recommendations shall be ‘conclusive evidence," 
or ‘‘suficient evidence’’ of the reasonableness of the rates they fix, 
there still remains the questiou for judicial determination, according to 
the methods of investigation appertaining to courts of justice. ‘The 
effect of the provision in the laws being to deprive the railroad com- 
“panies of the right to show that the rates’ fixed are not reasonable and 
just, the rates fixed by the Commissioners being in themselves evi- 
dence of their reasonableness, deprives thei of their property without 
due process of law; and in so far as they are deprived of the same 
ri¢ht of defense in the courts that other litigants would have under the 
same circumstances, they are dente] the equal protection of the laws.’ 
The essential difference between the case of Budd ws* New York, 143 
U. S. 517, and the other cases referred to was that the legislature 
itself had fixed the rate of freieht, mstead of leaving discretion to a 
local railway comission. 


This is especially what we are contending for in the case now before — 
this honorable Court. The legislature of the State of Louisiana instead 
of defining the terms ‘‘colored person and person of the colcred race,’ 
has committed this important function, not to a railway comission, 
but to railroad conductors, whose judgment in this regard ts to be ac- 
cepted as final and conclusive, under penalty of fine and imprison- 
ment; and without recourse to any of the courts of the State, which. 
is expressly denied by the statute, in case a conductor should refuse 
to carry, and cject from the train, a passenger wuo will not accept his 
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judgment or decree as final and conclusive, as to whether he should 
be classed as of the white race, or of the colored race. Therefore we 
say that such provisions in the Louisiana statute of July roth, 1890, 
deny the petitioner due process of law as respects his property and 
his liberty, and also that he is dented the equal protection of the laws 
which is aright every citizen of the State of Louisiana has, under the 
Federal Constitution, and there exists no sufficient reason why passen- 
gers on railroad trains should be isolated as exceptions to the general 
rule. 


“Again, it may be added, while a railroad pondiaetot is perhaps the 
only person who can conveniently determine whether a passenger is of | 
the white race or of the colored race, when a railway train is moving 
at the speed of thirty miles an hour, he cannot do so arbitrarily and 
without rule and regulation prescribing the limit within which his 
judgment shall be exercised; and there can be no due process of law 
unless such rule is provided by the legislature of Louisiana, in a word 
to define what is meant by the term ‘‘colored race,’’ and how the facts ° 
shall be determined. 


There i is besides what we have said, a s practical every day view to be 
taken of the working of the law in question; Intermarriages between 
persons of different races is legalized, and encouraged in the State of 
Louisiana, if not actively, it is by the silence and inaction of the legis- 
lature. To such as are thus united in the holy and sacred bonds of 
matrimony, the application of the statute we are discussing to their 
peculiar situation presents a very strange anomaly. A man has surely 
an absolute right to the companionship and society of his wife; and on 
the other hand, a wife has claims which cannot be denied on the pro- . 
tection of her husband. It would appear however, that these time 
honored truths fail to hoid good on railway trains, operated within the 
limits of the State, since the adoption of Act 111, approved July roth, 
1890,entitled an act to promote the comfort of passengers, etc. The con- 
ductor is authorized, under the law ini. question, to assign ‘the husband 
to one ‘coach set ‘apart for persons of one race, and the wife to another 
coach set ‘apart for persons of a different race. And still it is per- 
sistently contended that this law does not discriminate on account of 
race or color. To pursue the principle another step beyond this: The 
statute actually separates parent and child. If the husband is white 
and the. wife colored, their children partake of the status of their 
mother, so that the 4onductor of the railroad train has authority to as-. 
sign them to the coach set apart for colored persons; on the other hand, _ 
the same rule does” not hold good, if ‘the husband 4 is colored and the 
wife is white, their “children do not partake of the status of their 
otter, as i in the instance just referred to, they partake of the status of 
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their father, and the conductors has authority to assign them.to the 
coach set apart for colored persons. 


The trouble with this. law is that it perpetuates race prejudice 
among citizens ofthe United States; and that the spirit of caste and 
race-is exemplified in the spirit of legislation. 

The fourteenth amendment prohibits a state from depriving. a -persen 
of life, liberty, or property without due process of law, and from de- 
nying to atry person within its jurisdiction the equal protection of the 
laws. It simply furnishes an additional guaranty against any en- 
croachmeut by the State upon the fundamental nghts which belong to 
any citizen as a member of society. ‘‘The duty of protecting all their 
citizens in the enjoyment of an equality of rights was originaily as- 
sumed by the. States, and it still remains there. The-only obligation 
resting upon the. United States is to.see that the States do not deny 
the right. This the amendment guarantees, but no.more. The power . 
of the National Government is iimited to the enforcement of. this 
guaranty.'' U.S. vs..Crnikshank, 92 U. 5S. 542. 

Another view of the subject-matter may be taken to show the 
impracticability of carrying. the statute into operation without 
encroachment upon other fundamental rights of the citizen. 

It has been decided by the Supreme Court of Louisiana, Exrel 
Abbott vs. Judge, 44 La.,Anl. 583, that the law is unconstitutional, as 
regulation of commerce between the States, a power which ap- 
propriately belongs to Congress. Interstate passengers, are, therefore, 
held not to be affected by the provisions of the statute. Its operation 
is then confined to passengers travelling wholly within the state." That 
is' to say the law with respect to passengers within the state abridges 
privileges enjoyed by those who are travelling between the states, on 
the same trains. 

A man and his wife set out upon their travels by railroad on the 
same passenger train, the one to traverse many states on the route, the 
other not to go beyond the limits of the State: Husband and wife, 
inter-state passenger and intra-state passenger are subject to different 
laws on the same train. If they are of different races, the first has 
the right to seek and enjoy the society of the other, but it is not the 
same with respect to the second, because he or she is not permitted to 
travel on the train, except in the coach assigned by the conductor, on 
account of race or color. We now approach the close of this division 
of our argument. Equal right tffeans the same right shared by all 
alike: We are told that we are bound to accept as true what the title 
of the statute announces as ifs object, ‘‘to promote the comfort of 
passengers.’’ But we must be permitted to urge at least a mild protest 
- against the acceptance of the: universality of this axiom, without 
lmpuptiing the sincerity of the legislature, when it is self-evident that 
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the text of the statnte destrovs our faith in the title that caps its 
headlines. Tisten to what the Honorable Justice Harlan quoted in 
the Civil Rights Case: ‘'It is not the words of the law but the internai 
sense of it that makes the law. Tue letter of the law is the lady: 
the sense anc reason of the law is the soul.” 


How far equal rights are protected under the statute, and that i 
may bé truthfully said that this was the purpose of the statute, an:l 
that it legalizes no discrimination as to color, and is not class ley- 
lation, but i really intended for the comfort of persons of both 
races, We furnish an example, which we think, calculated to dispel 
every doubt on the subject: a white man, married to a colored person, 
boarding the train has the right to enter and take nis seat in the wlite 
coach with his black servant, if the servant be the nurse of his children: 
but the children themselves, necessarily coleured, or not, as the case 
may be, must occupy the colored coach, if the conductor please so to 
to assign them. On the other hand. although the white man and his 
black -servant, employed as nurse, may occupy the white passenyer 
coach, not so is it permitted to the colored wife; she is required to part _ 
with her husband at the coach door and take her seat in the coach in- 
tended for colored passenyers. Thus the bottom rai is on top: the 
nurse is admitted to a privilege which the wile herself does uot enjoy, 
aid which is refused to the children whom she is attending. If there 
be any answer to thts, we will readily confess our surprise. 

(S$) The statute deprives the cttizen of remedy for wrong, and is 
unconstitutional for that reason. 


What is the wrong authorized by the act ? and what is the remedy 
the citizen is deprived of ? Has the relator been guilty of, or is he 
even charged with, any mishehavior, malame in se, or malum prohibit, 
under a constitutional law, which has forfeited his right to personal 
liberty, lhowever temporary or limited the period may be uuder the 
provisions of the statute of July roth, 1890? Has he violated any 
state law, or mimicipal ordinatce, in the nature of a police regulation, 
to which any constitutional right reserved to him by the Federal 
Government must give way for the public welfare ? The demurrer to 
the plea he set up negatives every ground of complaint against him, 
except that he insisted upon remaining in a passenger coach of a Jocal 
railway train ‘‘to which by race he did not belong.’’ It is pretended 
that the law he ts charged with violating was enacted to promote the 
comfort of passengers travelling on railroads operated wholly within 
the limits of the state, other than street railroads, by assigning to 
separate coaches and compartments on the trams, persons of the white 
race and those of the colored race. Asa matter of law, nobody will 
challenge the state’s right to regulate the operation of its own railways 
within the limitations preserthed Dy the Federal Constitution. But 


40 PLESSY VS. FERGUSON, 


this meht to regulate and contro! nust not interfere with the rights of 
citizens to the equal protection of the laws, nor deprive them of their 
Iberty and property without due process of Jaw: norin carrying out 
this power must they be deprived of any mneht, privilcge or immunity 
secured ta them by the organic law. He cuvmplains that he has 
suffered all these wrones, under authority of the state statute, and 
that the same law denies him remedy, or the rivht of recourse tu any 
of the courts of the state. Tus ts not equal protection of the laws. 


Respondent sets up that relator has not been deprived of any rignt 
privilege or munity by the statute of July roth, isgo, ur by the pro- 
ceedings thereunder, “Fhiis is a bold assertion to make against a man, 
be he white or colored, who has been arrested aud thrown into prison 
for refusing to abide by the decision of a raiddway conductor, as to 
whether he is 1m point of fact white or colored, whien refusal ts made 
a crime by a statute of the slate. 

But, it is urged, the temporary deprivation of libertw which pett- 
tioner has suffered, until he cave bail, is only an imeident that always 
attends the prosecution of those who ure accused of offending the 
majesty of the state by tite infraction of the law. [s the act of July 
toth, r890, alaw ?) Itus not alaw. Why isit nota law? Because 
it has made to be a crime and pus2able, such act as cannot be made 
acrime in the nature of things, even by the highest and most solemn 
expression of the state's legislative will, the right of a man aud citi- 
zen to assert himself, to defend himself, to maintain lits rtelit, ty coim- 
plain when he is wronged, to expostulate with the wrong doer. This 
is a positive rigit, an absoiite rigat, an malisuuble right, a right pro- 
tected by constitutional amendments, With equal reasun nught the 
legislature declare it to he a ernme, and punishable, if a man defend 
his person, his lauuly, or his property agatust unproveked attack aud 
unlawful intrusion. His deprivation of tiberty for this cause, whether 
rermancut or temporary, 1s a deprivation of the positive right lo per- 
sonal liberty, wiich it is ane of the objects of the amamdiment to 
Secure. 

But the refrain is, the law is a local one, passed tu promote the 
comfort of passengers on railroad trai, fo prevent contact between 
the races. 

Street railroads are not ineluded in the provisions of the act: but 
who is there that does not know that contact between white and 
colered persons o1 street railroads i ntore mmunevtiate, and many 
thousand tines more frequent, than on any other line or systent of rail- 
roads carrylig passengers for hire ? 

All police regulations are not necessarily constitutional; ween ititu- 
tional statutes are sometiines disguised in the habiliments of police 
reoulations. Police rezulations shoutd he reasonabie, and not pivelve 
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the sacrifice of natural and inahenable rights, nor can they make a 
crime out of a natural right. 


Not anv section af the statute utider discussion, which contains any 
penal clause, is constitutional; certainly not that section which author- 
izes the conductor to drive a man from one coach to another, whether 
of equal accommudations or not. These are some of the wrongs the 
stitute perpetrates. It forbids the courts of the state to afford remedy. 
“Tt affects the passenger's substantial rights to be able to show the 
facts and he cannot he constitutionally deprived of the power."" Little 
Rock R.R. Co. 33 Ark. S16; 34 Am. Rep. 55. 

The legisiature canuot, in defining crimes and declaring their 
punishment, take away or tupatr anv tnalienable right secured by the 
constitution.’” Lawton vs. steele, rig N. ¥., 226: 16 Aim. State Rep. 
Si4. 

[tis not competent for the leeislature to give one class of citizens 
legal exemptions from hahbilitv for wrongs not yranted to others: and 
It is not competent to authorize any person, natural or artificial, to do 
wrong to athers without auswering fully for the wrong.’’ Park ws. 
Detroit Free Press Co., 72 Mich. 560. 16 Aim. State Rep. 544. 


“A statute which altenpis to relieve newspaper publishers from re- 
sponsiihity for every injury to character by Jihel, whether intentionally 
false or not, is unconstitutional and void.’’ Ibid. 


“The legislature has no authority to direct courts what disposition 
they shall make of a particular case or question that comes before 
them: and anv legislative commands about such matters, other than 
those contained in the ceneral law of the land, are unconstitutional 
and vod.’ ayes’ Appeal, 2 Rapalje’s Dig. 

“The legislature cannot prescribe a rule of conclusive evidence and 
aivest rights by prescribing to the courts what should be conclusive 
evidence.’ Little Rock R. R. 33 Ark. $16, 2168, No..5. 


‘Anact of the legislature which undertakes to determine questions 
of fact and law, affecting the rights of persous or property, 1s judicial 
iaits character and 1s therefore not a rightful subject of legislation. 
The legislature has no constitutional power to control the action of the 
courts.’ Am. and Ting. Enucy. 6$2. 


“The legislature cannot preseribe a rule of conclusive evidence. It 
may declare what may, be received as evidence, but it cannot make 
that conclusively true which may be shown to be false. It is not 
within the province of the legislature to divert rights hy prescribing 
to the conris what should be conclusive evidence.’’ Little Rock R. 
K., as. Payne, 33 Ark. 516: Catro & Fulton R. R., vs. Parks, 32 
Atk. 341. 
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wlssirniment of Errors, Point Second. 


Srconb, “Phe wext point of our brief is directed to the fact that the 
statute authorizes the conductors of Ratlway trains to assign their pas- 
sengers, according to their classification of them as persons of the 
white race and persons of the colored race, to separate coaches, with- 
out regard to the fact that the coaches and accommodations to 
which those of the other race are assigned should be substantially 
equal. 

The Supreme Court of the state savs this 1s not so; that the statute 
Will not support such construction. Reaffirmation and denial amount 
to but little when the text of the statute (Pr. Rec. p. 6) 1s readily 
accessible. There 1s no rule more fatuiliar than that crininal statutes 
are to be construed as sfrvcti juris. The statute leaves too much to be 
supplied by implication, to help out conclusions respecting the inten- 
tion of the legislature, a rule which aces not cbtain, and skculd not 
be permitted to prevail. 

While it is true that the railroad conipanies are required by the 
statute to provide separate but equal accommodations for passengers of 
the white and colored races under penalty of fine, there is nothing in 
the text of the several sections to tdicate that the accomodations to 
which a contumacious passenger 1s assigned by the conductor shall be 
equal to those from which he is expelled. This 1s left entirely to in- 
ference though the statute is penal, anc therefore to be construed 
strictly. The court was in error; because the literal text of the law 
terminating the second section of the statute 1s as follows: ‘And 
should any passenger refuse to occupy the coach or comipartmenit to 
which he or she 1s assigned by the officer cf such railway, said officer 
shall have power to refuse to carry such passenger on his train, and for 
such refusal neither he nor the ratlway company which he represents 
shall be liable for damages in any of the courts of this State.’ 

The conductor is here again made the supreme judge, from whase 
decree there is uo appeal. It: is not at all made a question whether 
the accommodations are equal or not. The conductor says the 
passenger must go to this or that coach, and no more about it, either 
in court or out of court. The one may be a palace car, the other a 
cattle car, but the passenger must obey at the zpse dexié of the con- 
ductor, who 1s not even an officer of the state, but a mere employe of 
a railroad. In you go, or off you go, if you ‘‘refuse;'’ aud if you 
“insist, up you go to the Parish prison and the Criminal court. 


If this text be applied, the law cannot escape the taint of uncon- 
stitutionality upon this ground aloue, because the section promotes the 
conductor to the perilous elevation of a judge without appeal, and his 
decree is to be accepted, at the passengers peril, not only as to who 
are witite amd wo are colored, but as an tnoerative conunanil that he 
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shall go where he is ordered, wheth er the accommodations are equal 
or not, ai) whether or uot he be correctly classed as white or colored. 
If they are not equal, there is a clear discrimination between the pas- 
scigers, founded on race or color, We do not mean to be understood 
to say that it is uncanstitutional that a railway ofhcer should so misbe- 
have, no matter what his motive, but we do attack as anconstitutional 
the statute for so authorizing and enabling him to misbehave, to say 
nothing of the impunity it has attempted to couple with this authort- 
zation. 

It is answered to our objection, if colored passengers are so assigned, 
under this law, to coaches which may or may not be equal as to corm- 
fort and accommodation, white passengers are called upon to take the 
same chances. Yes, when they are mustaken for colored persons. 
After all, however, discrimination in the matter is evident, and whether 
for or againet the wiiute race, or for or agaist the colored race, it 1s by 
state Jecislation on account of race or color, and such discrimination 
is forbidden. 

The information (Pr. Rec. p. 4) presented by the counsel for the 
state of Louisiana, faithfully follows the statute by keeping silent as to 
whether the coach to which the conductor ordered the petitioner to go, 
was or was not equal] In point of accommodations, compared with the 
coach from which he was expelled. Neither dces the same pleading 
charge that the petitioner, H. A. Plessy, 1s a colored man, and that he 
insisted on remainmg in a coach of a railway train set apart for 
persons of the wiute race; an allegation which has been industriously 
suppressed in the information, simply we infer, because there exists 
no positive law or precedent in Loutsiana to authorize a legal conclu-- 
sion whether an octoroon ts to, be classed as of the white race or of the 
colored race; although the affidavit contained in the record(p.4, under 
which petitioner was arrested and thrown into prison for refusing to 
obey the command of the conductor, fully recites the fact. We con- 
descend, however, to notice a mere sophism on the part of the re- 
spondent, that petitioner has not set up in his plea whether he is of 
the colored race or of the white race. We have been taught that 
afidavits, indictments and informations are the appropriate sources 
from which to seek for the knowledge of facts charged against accused 
persons; and that the burden of allegation and preof as to whether 
petitioner is of the white race or of the colored race devolves upon 
the state, as part of the accusation against petitioner. Any way 
this fact could only have been pleaded by defendant by way of answer, 
or set up by way of proof to the merits of the prosecution, and not by 
way of exception to the jurisdiction of the court, which is the only 
question we have anything todo with. The issue upon the plea in the 
lower court, narrowed dowa, was stiuply whether the court had a 
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right to entertain cognizance and jurisdiction of a cause alleged to be 


founded upon a state law in conflict with the amendments to the 
United States constitution. It is the only issue here, before the Su- 


' preme Court. Whether the petitioner, H. A. Plessy, is white or 


colored, or mostly white, or mostly colored, cuts no figure in the de- 
termination of the question of a court's jurisdiction or authority to 
hear and determiic a case upon constitutional grounds. Every fact 
and afgument is set up in the plea filed in the court below, that 
petitioner depends upon in this Honorable Court to show that the 
state courts were without constitutional authority to entertain the pro- 
ceedings complained of against petitioner. 

_ Indeed, neither the information nor the statute enlighten us whether 
a passenger who is an octoroon, and in whom color is not discernible, 
should be assigned to a coach set apart for colored passengers, or toa 
coach set apart for white passengers. It appears to us that in either 
event, such octoroon is made to suffer not for his own fault, but be- 
cause at will, one conductor has authority under the state law to assign 
him to a coach among white passengers, and another conductor, with 
equal authority and reason, may assign him to a coach among colored 


passengers. 


Asstenment of Errors, Point Third. 


- Turrp. The court erred in its decree that ‘‘the statute obviously 
means that the coach to which the passenger. is assigned shall be, ac- 
cording to the requirements of the act, to the coach to which the 
passenger by race belongs.’’ Now the error upon this point consists 
in the absence of data, precedent, or statute upon which a conductor 
is to decide. How can the court itself say to what race belon g quad- 
-roons, and octoroons and those persons who are of mixed Caucasian 

and African descent in the - proportion of ffteen-sixteenths. Caucasian 


and one-sixteenth part African blood ? Wul the court say, can the 
‘court say, whether these persons are of the white race, or of the colored 


race, to use the classification paraphrased in the statute? The court 
cannot, because these persons are notof any distinct race, they are of 
mixed races, representing almost in perfection the Caucasian type. 
There must be a time when color runs out entirely. When is this ? 
When color ceases to be discernable, or at so many degrees removed 
from the African ancestor? Who, what law has fixed these degrees ? 
Who will say from mere inspection whether the relator in this cause js 
of pure Caucasian blood or otherwise ? The conductor cf a railroad 
train is expected to do all this, without the aid of the legislature or of 
the court to guide him. The race to which the octoroon belongs is 
just where the state Supreme Court left it, to be decided by the railroad 
conductors. 
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The court is confident that the statute obviously provides that the 
passenger shalt be assigned to the coach to which by race he belougs: 
but the trouble is the court takes for granted what is only assumed, 
and not granted or proved, that 1s to say the race to which the passen- 
ger belongs; when neither jurists, lexicographers, nor sctentists, nor 
statute laws nor adjudged precedents of the state of Louisiana, enable 
ts to say what race the passengers belongs to, 1f he be an ‘‘octoroon.” 
We know that he is net of pure Caucasian type, neither can he be said 
to be of any of the colored races. Which race 1s the colored race re- 
ferred to in the statute? There are Africans, Malays; Chinese, Polyne- 
siaus: there are oriffs and mulattoes. But which of all these is the 
colored race the statute speaks of ? The legislature might have relieved 
us from this perplexity, but it has not done so. 


cissiyniment of farrars, Point fourth. 

FourtiH. We are next to consider another important provision in 
the statute we are attacking. ‘That neither the conductor nor the 
railread company he represents shall be hable for damages for such. 
refusal (to carry the passenger who refuses to occupy the coach to 
which the conductor assigns hint on account of race to which he be- 
lougs) in any of the courts of this state.’’(Louisiana.) Oniutting the 
words 11 parenthesis, these are the concluding sentences of the second 
section of the statute. 

Yet the Supreme Court of the state is clear in its opinion that the 
statute does not exempt the officer or conductor from damages for re- 
fusing to carry a passenger who refuses to obey an assigument to a 
eoach to which his race does not belony. According to our construc- 
tion the contrary of what the court has maintained 1s equally apparent. 
More than this, we think we discern the motive that induced the legis- 
lature to incorporate this tinportant provision in the statute. The 
words certainly mean something intelligible. If they mean nothing, 
why encumber the statute with them?) Our idea is that the assurance 
of innnunity from damages held ont to the railroad companies would 
quicken their interest jn a matter to which they would otherwise be 
iidifferent. “Fhe courts of the state are sought to be rendered power- 
less to condemn conductors and railroad companies as responsible for. 
the consequences of their own acts and the abuse of discretion reposed 
in them hy the provisions of the statute. 

The legislature might with equal reason undertake by anticipation 
to sav that the courts shall not condemu a policeman for clubbing an 
unresisting prisoner in his custody. 

It is for the courts to adjudge, not for the legislature to command, 
whether railroads and conductors shall be held responsible lay passen- 
gers Whose rtehts are ignored or invaded, 
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In this same connection, we will add that by this provision the leg- 
islature of our state has undertaken to say what construction shall be 
placed on the statute, and to interpret the constitutionality of its own 
act, an tindisguised assumption of judicial power. 

‘‘A mandate of the legislature to the judiciary, directing what con- 
struction shall be placed on existing statutes, is an assumption of ju- 
dicial power, and uncoustitutional.’’ Governors. Porter, 3 Hum. 165. 


“A statute providing that no person shall recover damages from a 
municipality for an injury from a defect ina highway, unless he re- 
sides in a countiv where similar injuries constitute a like cause of 
action, is unconstitutional.’’ (Clearly because it denies equal protec- 
tion of the laws.) Pearson ws. City of Portland, 69, Me. 275. 

‘Positive rights and privileges are undoubtedly secured by the 
NIVth Amendiment, but they are secured by way of prohibition 
against state laws and state proceedings affecting those rights and 
privileges.’’ Bradley, J. Civil Rights cases rog, U. S., p. 3. 

‘‘Asto these words from Magna Charta, ‘by the law of the land,’ 
after volumes spoken and written, with a view to their exposition, 
the good sense of mankind has at length settled down to this that they 
were Intended to secure the individual from the arbitrary exercise of 
the powers of government unrestrained by the established principles 
of private rights and distributive justice.’ Bank of Columbia gs. 
Okelv, 4 Wheat, 244. 


“isstenment of Lervars, Potul fifth, 


FrernH. This leads us to another branch of the argument closely 
connected with what has been said: That officers and conductors of 
passenger trains are authorized by the statute to ‘‘refuse to carry on 
sich trains’? any passenger who shall decline to submit to their 
judgment as final and conclusive that he is of the white race or of the 
colored race. 

The opinion of the State Supreme Court was in effect that ‘‘the 
statute utterly repels the charge that it vests the ofhcers of the company 
with a judicial power to determine the race to which the passenger he- 
longs.”’ This was error on the partof the court. We are again forti- 
fied by reference to the statute. 


According to the 2nd sectiou-of the act it 1s expressly provided that 
“the officers of such passenger trains shall have power and.are hereby 
required to assign each: passcnger to the coach or compartment used: for 
the race to which such passenger belongs,’’ and terminates with the 
provision that in.case of refusal on the part of the passenger to occupy 
the coach to which he ts assigned, ‘‘said officer shall have power to re- 
fuse to carry such passenger on lus train, and for such refusal neither 
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he nor thetrailway company which he represent, shall be lable for, 
damages in any of the courts of this state.” 
he only reason the court has given tn its decree for overruling what 

we are here contending for, is to afirm what we have said in equiva- 
lent terms. The court said *‘the ‘discretion’ vested jn the officer to 
‘decide’ primarily the coach to which by race each passenger belongs 1s 
only that ‘necessary discretion’ attendine any imposition of a duty, 
cte.’’ What idea do these words convy ? Neither more nor less than 
what we sav ourselves. | 

“Discretion to decide’? which are the words the court has used in 
the dlecree, are the equivalents of the words ‘“‘yudicial power. which 
the Court finds fault with us for using. When the conductor ‘decides ”’ 
What coach the passenger belongs to, Le *'decides’’ at the same instant 
whether the passenger 1s of the white race or of the colored race, and 
if the passenger refuses to submit to the ‘‘discretion of the conductor 
to decide,’ or his ‘‘yudicial power.’ or the ‘necessary discretion that 
attends the exercise of the duty imposed upon him, which is all one 
thing, the conductor shall have power to refuse to carry such passenger 
on his train. So that sentence follows speedily upon the heels of the 
judginent., 

JAMES C. WALKER. 
of Counsel fer Plaintiff in ferrer. 
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Brief on Behalf of Defendant in Error. 


There may be a preliminary ingniry, whether, in the 
stage of this cause in and under the proceedings had in the 
criminal court and in the supreme court of Louisiana, a 
Federal question is disclosed in the records sufficiently to 
bring the controversy in this cause before this court at this 
time. (R., pp. 2-4, 8-10, 16-18, 19, 23.) 

It is conceded by counsel of plaintiff in error (brief, p. 
2\ that the rule under which this case is to be heard may 
be that laid down in £x parte Easton (95 U.S. 68, 74), 
and therefore that nothing material to the ‘determination 
of the cause can be looked for, except in the record of the 
criminal court. Jt is proper, therefore, to notice that 
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neither the information nor the plea contains any state- 
meni or alleration in respect of the color of the plaintiif in 
error, There is nv averment that there was discrimination 
violating any of his constitutional privileges and immunities 
on account of his color; and there is nv sugrestion that the 
vars Which he was, by the conductor, directed to enter were 
not of the seme class and of equal accommodation as thore 
to which he had been refused admittance. 

The jurisdiction of the court over this cause must rest 
upon the ground of the existence of a Federal questiun in 
the reeord, whieh it is assumed has been sniticiently dis- 
closed to the +ati-faction of the enurt to authorize a hear- 
ing of the cause. 


Bor, as the plaintiff in error represents himrelf asa“ iti- 
cen of the Crete? Stntes,”’ and asserts rights under the 
Constitution of the Ginicd States, and as the decision of 
the supreme court of Louisiana is adverse to the richts, 
privilewes, and Immunities asserted, it may be that this care 
is properly here under the decisions of this conrt, and under 
the view that as a principle of State constitutional law has 
nuw been made a part of the Constitution of the United 
States, the effeet is tu make this cuurt the final arbiter of 
cunes In which a@ violation of this principle by State laws is 
eumplained of, inasmuch as the decivions of the State courts 
upon law» which sre supposed to violate it will be subject 
to review in this court on appeal. (Oooley, Constitutional 
Limitations, pp. 357, 78.) 


I proceed, therefore, to a consideration of the merits of 
this vase. 

On behalf uf the defendant in error I submit: 

Lhat a State has the power to reyuire that railroad trains 
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within her limits shall bave separate accommodations for 
the two races, and this provision, as it affects only com- 
merce within the States, is no Invasion of the powers given 
to Congress by the commerce clause. 

That the act of the State of Lonisiana was one within its 
competency to enact, and that its provisions herein assailed 
are not in violation of the Constitution of the United States. 

That the denial. to any person to the admission and ac- 
commodations and privileges of an inn, a public conveyance, 
or a theatre, does not subject him to any fourm of servitude, 
or tend to fasten upon him «ny budge of slavery, even 
though the denial be founded on the race or color of that 
person, and does not, therefore, constitute a violation of the 
ATiIth Amendment. | 

That the first section of the XtVth Amendment is vio- 
lated only when the State attempts by legislation to estab- 
lish an znequatity in respect to the enjoyment of any funda- 
mental civil rights and privileges. 

That the provisions of the act of Louisiana herein assailed 
were enacted by virtue of the’police power of the State. 

That in the exercise of this police power the State may 
enact laws requiring separate accommodations for the dif- 
ferent races by common carriers, provided they be equal. 

That the privilege and immunity herein asserted on be- 
balf of the plaintiff in error, 2 domestic passenger 6n a 
railway limited to intra-state traffie and territory, is not one 
of the privileges and immunities embraced In the coustitu- 
tional provisions relied on. 


I. 


The constitution of Louisiana ordaims that every law 
enacted by the general assembly shall embrace but one 
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object, and that shall be expressed in the title. (art. 29.) 
While this provision was in force act No. 111 of 1890 was 
enacted. It is entitled “An wet to promote the comfort af 
passengers on vatlway trains, requiring all railway compa- 
nes carrying passengers on thew trains, in this State, to 
provide equal but separate uceomaniodations for the white 
and culored ruccs, by providing scparate coaches or evi- 
prrinents so as to sceure sparate accommodations, defining 
the duties of the officers of such railways,” Ge, de. (R., 
pp. 6, 7.) 

The question here is whether the statute of 1890 of 
Louisiana does as a matter of fact abridge any of the con- 
stitutional privileges and immunities of the plaintiff in 
error. 

It dves not: 

First. Because it does not crvate any inequality between 
the citizen of the State and the citizen of the United States, 
or between citizens of differing race and coler. By its terms 
it provides equal privilemes to all on all the railrvads en- 
saved in intra-state trapsit. * 

Sceond. It does not diseriminate unfairly between citizens 
of the United States, or between citizens of the State, of what- 
ever evlor or race. 

Lherd. it was leyxislation which it was competent for the 
State to enact, as within the polwe power. 


Tus Pewerr or States Over Ponice Reeucarons iw Sc- 
PREME. 


The act in qrestion of the State of Lonisana was a police 
repniation, as appears by its title and provisions. What 
considerations of public policy, or order, or well-being, ot 
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comfort of the travelling community may have led to the 
enactment of this statute by the State of Louisiana, may 
not be fully known; but the court, in taking judicial notice 
of the history of the times in that State and of the relative 
inequality in numbers of the colored and white races in 
sparsely settled rural districts, may see sufficient reason to 
presume that existing conditions justified the legislator in 
its enactment. ‘The power of the State to regulate domes- 
tic travel having been recognized, the policy or expediency 
for its exercise is a question for the State. It is to be ob- 
served that “street railroads” are exempt from the opera- 
tion of this statute. Sufficient reason for the exemption of 
this mode of transit appears from the fact, which will be 
noticed, that street railroads are only possible in thickly 
populated centres, where the white and colored races are 
numerically in a ratio of equality, enjoy a more advanced 
civilization, and Where the danger of friction from too inti- 
mate contact is much less than it isin the rural and sparsely 
setiled districts. 


This court has said, “ ‘The legislature determines uecessity 
for, and the courts the proper subject of the exercise of, the 
police power.” (Slanghter-house cases, 16 Wallace, 394; 
Boston Beer Co. v. Mass., 97 U.S., p. 989.) “ Neither the 
amendment, broad and comprehensive as it Is, nor any 
other amendment, was designed to interfere with the power 
of the State, sometimes called its ‘police power,’ to pre- 
scribe regulations to promote the health, peace, morals, 
education, and good order of the people.” (Barbier v. Con- 
nolly, 118 U. 8. 27; Escanaba, &e., Trans. Co. v. Chicago, 
107 U. 8. 678.) 


6 


While it may not be possible to pive an exact definition 
of “police” or “police power,” this court has repeatedly 
enumerated the GENERAL SUDJEOTS OF THIS POWER. 

“The police power of States extends to the protection of 
lime, ltanbs, health, comfort, morals, and quict of society, 
private interests being subservient to public.” (Blaughter- 
house eases, supra; Boston Beer Co. v. Mass., supra ; 
Munn 7. Ilinots, 94 0.8. 77.) “This police power of the 
State extends to the protection of the lives, limbs, health, 
comfort, and quiet of all persons and the prvtection of all 
property within the State.” (Thorp v Rutland & Burling- 
ton R.R. Co., 27 Vt. 40.) “alice af interior communica- 
tions” Is one of the branches into which Bentham dis- 
tributes the police power. 

The XTVth Amendment does not limit the subject in re- 
lation to which the police power of the State may be exer- 
cised. (Barbier ». Connolly, 113 U. 8. 27; Minneapolis & 
St. Louis Ry. Co. v. Beekwith, 120 U. 5. 26, and cases 
cited.) 


Li, 
A Srners Question IwvoLtvep. 


Here is an important ageney, which the State has consti- 
tuted for a great public purpose, whose operations dczg 
limited to the State's territory, it can regulate at will, execpt 
as restrained by its own constitution and the supreme law 
of the land; and all rules and regulations necessary to pro- 
mote the comfort, safety, and well-being of the community 
may be enacted by its legislature. 

There can be but a single question involved in this case, 
which is, whether a State statute requiring railrvads, operat- 
ing wholly within a State, to furnish separate but equal ac- 
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commodations for the two races and requiring domestic pas- 
sengers to confine themselves to the accommodations provided 
for the race to which they belong, violates the ALVth Amend- 
ment. 

The forst branch of the above question—as to the binding 
effect of such a statute on railways—has been delinitely de- 
cided by this court on a statute almost identical, holding the 
provision requiring railroads to furnish separate but equal 
accommodations was valid. 

Louisville & O, RR. Co. v. Missi., 188 U.S. 587 (A. 
D. 1889). 


7 


The second branch of the question remains to be decided. 

It is not contended that the plaintiff in error was eactuded 
from the train which he boarded, or from the car to which 
by assignment of the conductor he appropriately belonged. 
And it only remains to inquire, Were the regulations which 
were sought to be enforced by the conductor in obedience 
of the State statute proper and reasonable? 


They may be held to be unreasonable only on two grounds: 

First. Because of the inequality of the accommodations 
offered the plaintiff in error on his proposed passage. 

Second. Because of the discrimination as against him as 
passenger, or as individual, or in both aspects, on account 
of has cotor. 

As to the jirst, there is no avermenton the part of the 
plaintiff in error that the car that he was directed to enter 
was not egual in point of accommodation or convenience to 
the car which he was directed to leave. And as the law 
which governs the common carrier by its terms requires 
equal accommodations, in the absence of proot to the con- 
trary, it must be assumed that the accommodations were 
in every respect equal. 
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As to the second, it cannot be said that there was any 
discrimination against him as a passenger or individual; be- 
cause, If discrimination there was, from the fact that sepa- 
rate cars were provided for white and colored persons, It 
applied equally to white as fo culored persons. 


Discrimination which would be violative of the constitu- 
tional provision would occur in cases that may be instaneed : 
If a different and higher rate for tickets for transportation 
was charged to colored persons than those charged over the 
vame ronte and by the same conveyance to white persons, 
oy vice verse, or If different aud inferior accommodations 
were provided to evlored persons who paid the same rates 
as white persons, or rice versa. 

But equal accommodutions do not mean identity of ac- 
commodations ; and separation may not, under the decisions 
cited, be considered as discrimination which violates any 
constitutional privilege and immunity. The statute here in 
question is an exercise of the police power, and expresses 
the conviction of the legislative department of the State of 
Louisiana that the separation of the races in public convey- 
ances with proper sanctions, enforcing the substantial 
eyuality of the accommudations applied to each, is in the 
interest of public order, peace, and comfort. (Opinion of 
supreme court of Louisiana, R. 28.) 


Ii. 


The abject of the recent amendments has been repeatedly 
detincd by this court. (dx parte Virginia, 100 U.S. 344; 
Strander v. West Virginia, 100 U.S. 306; The Slanghter- 
honse cases, 16 Wall. 36.) In the Civil Rights cases (109 
U. §. 38), the following language was used by Mr. Justice 
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Bradley in announeing the opinion of the court: “ That 
the XJJIth Amendment relates solely to slavery and invol- 
untary servitude, which it abolished; aud although by its 
refiex action it establishes universal freedom, and although 
Congress may probably pass laws directly enforcing its pro- 
visions, yet such legislative power does not extend beyond — 
the subject of slavery and its incidents, and the denial by 
individuals of equal accommodations in inns, public convey- 
ances, and places of public amusements tmmposes no badge of 
sluvery or involuntary servitude, but at most infringes 
rights which are protected from Btate aggression by the 
XTY¥th Amendment.” 

It would seem from the concluding language just cited 
that it may be fairly concluded that under the XIJVth 
Amendment the rights of citizens of the United States, 
without reference to color or race, would be satisfied by 
equality of accommodations in inns, public conveyances, 
and plaves of public amusement. 


The XIVth Amendment is violated only when the States 
attempt by legislation to establesh an inequality in respect 
to the enjoyment of any rights or privileges. It has there- 
fore been held by the U. 8. Supreme Court that cer- 
tain provisions of the Civil Rights Bill are unconstitutional, 
as applied to the States, because they invade the police 
jurisdiction of the States. (Civil Rights cases, 109 U. 58. 
8; U.8. v. Cruikshank, 92 U.5., p. 543.) 

The XIVth Amendment does not interfere with the 
“ police power” of the States — a regulation designed not to 
impose unequal or unnecessary restrictions upon any one, 
but to promote, with as little inconvenience as possible, the 
general good.” (Barbier v. Connolly, 113 U.8. 27; Qivil 
Rights vases, 109 U.S. 3.) 
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It is submitted that the privileges and imrannities of cit- 
izens of the United States which are in contemplation in 
the first section of the ALVth Amendment, while ditfcult 
of exhaustive definition, do nut include the particular im- 
munity or privile@e -et up by plaintiff in error in this case. 
And that is, that the domestic common carrier within the 
State of Louisiana shall not be authorized to provide sep- 
arate, althoneh equal, accommodations for the two races. 


What these immunities are, i2 general, have been indicated 
ln several cases befure this court, which are collected and 
pet ont In the opinion of Mr. Justice Miller in the Slaughter- 
house cases, p. 36. After considering the extent of the 
constitutional provision, if was said in that case that, within 
certain exceptions and restrictions which had been consid- 
ered, ** the entire domain of the privileges and immunities 
of cifizens of the States, as above defined, day within the 
constitutional and beyisiutive power of the States and with- 
out that of the fuderat Gaaernment.” And it was further 
indicated that the purpose of the ATVth Amendment was 
not to transfer the security and protection of all the civil 
tights which we hare mentioned from the States to the 
Federal Government. 

When propositions were first discussed locking to the formulation of 
the new amendments, one of the clauses submitted for adoption was, a3 
{ am informed, in these words: 

* 4il national and State lacs shalt be equaily applicable to every citizen; 


and ny discrimnation shalt be made on account af race and calor.” 
See Journal of the Committees of Congress, printed in 1k84. 


Bat this languaze must have been considered too far-reaching and in- 
dcfinite, for if was not favurably reecived. The result of its adoption 
would have been to obliterate the Loundary lino between State and Fed- 
eral jurisdiction as to person and subject-matter. 
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It appears from the argument of counsel for the plaintiff 
in error that there are two grounds upon which plaintiff in 
error insists that the statute of Louisiana violates the XLV th 
Amendment in respect of himself: jirst, in that his priv- 
Ueges and immunities as a citizen of the United States are 
abridged as the result of subjecting him to police on ac- 
count of color; second, in that his freedom of action in 
coing to or from permanent public offices of the United 
States for the transaction of his business is unlawfully ob- 
structed. As to the first, it may be said the privilege or 
immunity claimed is not one of the privileges and immuni- 
ties protected by provivions of the XTVth Amendment. 
(Slaughter-house case, 16 Wall. 36; Corfield v. Coryell, 4 
Wash. C. ©. 871.). If it constitute a privilege or immunity, 
it is of that class which remain under the care of the State 
rovernment. As td the second, it seems clear from the 
record that there was no interference with plaintiff in error’s 
liberty of lawful action, or any obstruction placed in his 
way, either by the authorities of the State or.of the railroad 
company, which prevented his access to any permanent pub- 
lic office of the Federal Government. 

And it is not understood how the plaintiff in error could, 
under the circumstances of this case, be so enveloped with 
the “ Federal quality ” (brief for plaintiff in error, p.14) as 
to exempt his person or business from State law and Juris- 
diction. That no such exemption exists in matters of do- 
mestic commerce or transactions seems to be established by 
the jurisprudence of thiscourt. (Cruikshank’s case, 92 U.S. 
542; Civil Rights cases, 109 U. 8. 3.) 


The cases of Railroad Co. »v. Brown (17 Wall. 445), and 
Crandall uv. Nev. (6 Wall. 35), which are referred to as 
‘cases sanctioning constitutional principles by this court, 
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and that perhaps come nearest to the one in question,” are 
easily distinguished from the case in band. The former 
was a case of eveluston Troma car by railroad company on 
aeeount of color, operated Ly a corporation, organized under 
the laws of Virginia and the United States, which contained 
a prevision in it» charter that “no persons should be ex- 
cluded froin the wars of Hees comprny on account of entor” 
It appews from the vpinivn in Brown v. the Railroad (17 
Wall.) that a ground fur the conelusiun reached was that 
the railroad company vas Lown to a faithful compli- 
ance with all thy: terms accompanying the grant of the 
charter, In that case there was no contlict between 
Federal and State jurisdiction, The uther was a case 
where the State attempted tu impose a burthen npon ont- 
eying and incoming travellers in the furm of a tax upon 
the individuals. What appears iu the opinion of the court 
must be read in reference to the facts of the case. Such a 
law was clearly a violation of individual rights and freedom 
of motion which it Ib not competent fur the State to im- 
pose, and in violation of the eommerce clause of the Cen- 
stitution, 


LY. 


It is said on behalf of plaintiff in error that while the in 
stitution of metrriage, inclading the furetly, has always 
been amenable to the laws of police fur reasons uf state, 
Which are there given, sepurute cars and seperate schools 
come nuder different orders of consideration. That “a con- 
clusion as to one of theze does not control determinations 
as to the other any more than the gift heretofore of a com- 
mun freeduin and citizenship” coneluded to “inter-2ac- 
rage. But the reasoning which, under the American sys- 
tem, justifies State control cf the former seems to apply 
with corresponding force to the latter. 


a 
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In several States it has been held that colored children 
may be required to attend separate schools, if impartial pro- 
vision is made for their instruction. (State v. Duffy, 7 
Nev. 3423; s. c. 8 Am. Rep. 713; Cory v. Carter, 48 Ind. 
327; Ward v. Flood, 48 Cal. 36; State v. McCann, 21 
Ohio St. 198; People v. Gallagher, 93 N. Y. 488; Ber- 
tonnean v. School Directors, 8 Woods, 177; West Chester 
R.R. Co. v. Miles, 55 Pa. State, 209.) 


It is argued (brief for plaintiff in error, 10) that color is 
no ground for descepline or police. But color and race have 
been frequently the subject of police regulation in many of 
the States. And provisions in the laws and in the ordi- 
nances of municipalities have, from time immemorial, recog- 
nized and upheld the exercise of police power on the basis 
of color and race. (Pace v. Alabama, 106 U. 8. 583.) 

dhe separation of the colored and white races in schools 
and cars has been held by courts of high authority in many 


. States, as well as by several of the United States circuit 


courts, to be justiiied on grounds of public policy and expe- 
diency, whether this separation be provided for by legisla- 
tive or municipal authority. And the weight of authority 
seems to support the doctrine that, to some extent at least 
and under some circumstances, such a separation is allow- 
able at common law. (Hall v. Decuir, 95 U.8. 485.) It 
appears trom the reasoning in several of the cases that this 
power is committed to the authority of the local State gov- 
ernments for the reason that they are the appropriate judges 
of the policy, occasion, and extent of its exercise. 

(West Chester Kk.R. Co. v. Miles, 55 Pa. State, 209; State 
v. McCann, 21 Ohio, 210; People v. Gallagher, 93 New 
York, 488; Cory v. Carter, 48 Ind. 337 ; People v. Gaston, 
18 Abb., N. ¥. 160; Lonisville & C. Ry. wv. State, 66 Mis- ~ 
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sinsippi, 662; Lehew v. Brummell (Mo.), 15 8. W. Rep. 
785; Dawson v. Lee, 83 Ky. 49; Ward v. Flood, 48 Cal. 
36; Chesapeake R. Co. v. Wells, 85 Tenn. 613; Bertonnean 
». Directors, 3 Woods (0. C.R.), 177; The Sue, 22 Federal 
Reporter, 843; Logwood v. Memphis, 23 7. 318; Murphy 
vy. Weston BR. Cyu., 23 2. 637; Roberts 7. Boston, & Cush. 
206.) 


In the Distriet of Columbia, race and color are made the 
basis of distinction in Federal legislation, and statutory pro- 
Visiuns have existed for many years which provide for the 
separation in the public schools of the children of * white ” 
and “eolored” residents (Revised Stat., District of Colum- 
bia, sec. 282), and the constitutionality of this provision has 
not been questioned. 

Exclusive (gvhlie) schools for the education of the colored 
race were originally established in the District of Columbia 
by Congress in 1862, since which time that body has, by re- 
peated amendments to the original act, sanctioned and ap- 
proved not only the coustitutionality of such legislation, but 
also the policy of such a system of education. 

(Chap. 151, Laws of Congress, 1862; ch. 83, same, 1863 ; 
ch. 156, 24., L864; ech. 217, same, 1866 ; ch. 305, name, 1873.) 


ALEXANDER PORTER MORSE, 
OF Counsel fur Defendant in Lrror. 
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Sayreme Gout of the alnited States. 


OCTOBER TERM, 1895, 
No. 210. 


H, A. PLESSY, PLarinvirr mn Error, 
US. 


J. H. FERGUSON, JupaGer, ce. 


BRIEF FOR PLAINTIFF IN ERROR. 


This writ of error brings up a judgment rendered in the 
supreme court of Louisiana, denying to the plaintiff in error 
writs of prohibition, etc., asked for against the defendant in 
error as judge of a certain criminal court of that State; as 
to which writs the following extract from the opinion of the 
court below will be a sufficient introduction: 


“When a party is prosecuted for crime under a law al- 
leged to be unconstitutional, in a case which is unappealable, 
and where a proper plea setting up the uncoustitutionality 
has been overruled by the judge, a proper case arises for an 
exercise of our supervisory jurisdiction in determining 
whether the judge is exceeding the bounds of Judicial power 
by entertaining a prosecution for a crime not created by 
law. x OK 


. 


 Relator’s application conforms to all the requirements 
of this rule. Ee alleges that he is being prosecuted for a 
violation of act No. 111 of 1890; that said act is unconsti- 
tutional; that his plea of its unconstitutionality has been 
presented, and overruled by the respondent judge, and that 
the case is unappealable. : 

“ He therefore applies for writs of certiorari and prohibi- 
tion in order that we may determine the validity of the 
proceedings, and in ease we find him entitled to such relief 
may restrain further proceedings against him in the cause.” 
(Record, p. 24.) 


Thereupon, after consideration, the court held the act in 
question to be constitutional, and ordered that the relief 
sought be denied (p. 30). ; 


In Weston zs. City Council, 2 Peters, 449, 464, it is held 
that an application for a writ of prohibition is of itself a 
“suit,” so that a writ of error may lie to this Court from 
any judgment which puts an end to such application, no 
matter whether the suit in connection with which it is asked 
for be thereby ended or not. 


The petition below for writs of prohibition and certiorari 
appears at pages 1, ete, of the record, and the return to a 
provisional order thereupon at pages 12, ete. 


Supposing that the rule under which tls case is to be 
heard may be that laid down in £v parte Easton, 95 U.S, 
68, 7-L, and therefore that nothing material to the determi- 
nation of the cause can be looked for except in the record 
of the criminal court, this brief will be confined to that 
record. 
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The scope of the grave questions involved in this case Is 
large and very interesting. These are accordingly treated 
with great research and freedom by the learned and able 
counsel with whom the undersigned are associated. Noth- 
ing has occurred to us by way of addition to what has been 
submitted from that point of view. Leaving these matters, 
therefore, in the effective position in which they have been 
thus placed, we ask attention to a more narrow line of sug- 
gestion, 


Lhe information in question, omitting formalities, alleged 
that the present plaintiff im error, Homer Adolph Plessy, 
upon the 7th of June, 1892, “being then a passenger travel- 
ing wholly within the limits of the State of Louisiana on a 
passenger train belonging toa railway company carrying 
passengers in their coaches within that State, and whose 
officers had power and were required to assign and did as- 
sign the said Plessy to the coach used for the race to which 
he belonged, unlawfully did then and there insist on going 
into a coach to which by race he did not belong, contrary 
to the form of the statute,” &c. (p. 14). 


To this information Plessy pleaded, with other matter, as 
follows (p. 16): 


“j. That he 1s a citizen of the United States and a resi- 
dent of the State of Louisiana. 

“2. That the railroad company réferred to in the said in- 
formation Is a corporation duly incorporated and organized 
by the laws of the State of Louisiana as a common car- 
rier, &c. 

“4. That said defendant bou cht and paid for a ticket from 
said company entitling him to one first-class passage from 
sald city of New Orleans, iu the State of Louisiana, to the 
city of Covington, in the State of Louisiana, and had the 
same in his possession aud unused at the time alleged in 
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the information aforesaid as the basis thereof, and that the 
coach or car which he went into and occupied was a first- 
class one, as called for by said ticket, and defendant was 
being conveyed therein as a passenger of the said railway 
company from the city of New Orleans to the city of Coying- 
ton, and the said ticket 3s still! in defendant's possession, 
unused, up to the present time. 

“5. And the defeudant was guilty of no breach of the 
peace, no unusual or obstreperous conduct, and uttered no 
profane or vulgar language in said car; that he was respect- 
ably and plainly dressed; that he was not intoxicated or 
affected by any noxious disease, and that no objection was 
made to his personal appearance, conduct, or condition by 
any one In said coach or ear, nor could such objection have 
been truthfully made. 

“6. That the information herein is based on an act of the 
lerislature of the State of Louisiana designated as act 111 of 
the sessions act of the General Assembly of this State, ap- 
proved July 10, 1890, and the said act jn its several parts 1s 
in conflict with the Constitution of the United States.” 


The other paragraphs in the plea are immaterial to the 
purposes of this brief. 


To that plea the State demurred; and thereupon issue 
was joined (p. 19). 


Thereupon the criminal court dismissed the plea, and 
ordered the defendant to plead over (pp. 19, &c.). 


The statute in question may be found at page 6 of the 
Record, and is as follows: 


“See. 1. All railway companies carrying passengers in 
their coaches in this State shall provide equal but separate 
accommodations for the white and colored races, by provid- 
ing two or more passenger coaches for each passenger train, 
or by dividing the passenger coaches by a partition, so as to 
secure separate accommodations: Provided, That this section 
shall not be construed lo apply to street railroads. No per- 
sou or persons shall be permitted to oceupy seats in coaches 
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other than the ones assigned to them on account of the race 
they belong to. 

“Sec. 2. The officers of such passenger trains shall have 
power and are hereby required to assign each passenger to 
the coach or compartment used for the race to which such 
passengers belong. Any passenger insisting on going Into 
a coach or a compartment ‘to which by race he does not be- 
long shall be hable to a fine of $25, or in leu thereof to 
imprisonment for a period of not more than twenty days Jn 
the parish prison. Any officer of any railroad insisting on 
assigning’ a passenger to a couch or compartment other than 
the one set aside for the race to which that passenger be- 
longs shall be liable to a fine of $25, or in lieu thereof to 
imprisonment for a period of not more than twenty days 
in the parish prison; and should any passenger refuse to 
occupy the coach or compartment to which he or she is 
assioned by the officer of such railway, said officer shall 
have power to refuse to carry such passenger on his train, 
and for such refusal neither he nor the railway company 
which he represents shall be liable to damagesin any of the 
courts of tliis State. 

“Sec. 8. All officers and directors of railway companies 
that shall refuse or neglect to comply with the -provisions 
and requirements of this act shall be deemed guilty of a 
misdemeanor, and shall, upon conviction before any court 
of competent jurisdiction, be hned not less than $100 nor 
more than $500; and any conductor or other employé of 
such passenger train having charge of the same who shall 
refuse or neglect to carry out the provisions of this act shall, 
on conviction, be fined not less than $25 nor more than $50 
for each offense. All railroad corporations carrying passen- 
gers In this State, other than street railroads, shali keep 
this law posted up in a conspicuous place in each passenger 
coach and ticket office: Provided, ‘hat nothing in this act 
shall be construed as applying to nurses attending children 
of the other race.” 

Suc. 4. [Repeals inconsistent laws, &c. | 


As already said, the proceedings on the part of the defend- 
ant in the information for a prohibition were unsuccessful, 
the supreme court of the State holding that the statute above 
is constitutional. 


G 
Pursuing our suggestion above, we submit, under the first 
assigninent of error (Record, p. 38), that— 


The provisions of the above statute violate The 
AlVth Amendment, by abridging the privileges and 
immunities of Plessy in his character as a citizen of 
the United States—one such privilege being that of 
making use of the accommodations of even mere 
intra-state common carriers of passenger's without be- 
ing amenable to police on account of Color. At all 
events, when such carriers do business to or from 
places at which the United States has permanent public 
offices for transacting business with its citizens. 


The record of the information does not show whether 
Plessy is Whale or Colored ; so that 1t may be that at the time 
alleged he was a White man insisting upon a seatin the car 
for Colored men; or, vee versa, a Colored man insisting ypon 
a seat in the White car. 


But, if if appear upon the face of the statute, taken in 
connection with those matters of history of which a court 
will take notice, that the expression in question does neces- 
sarily attempt to enforce by law an inequality betwixt White 
and Colored eitizens that otherwise is aé mest only a sovial 
matter, 1 one at all; and, moreover, thatit 1s not competent 
for a statute to give force of law to mere social inequalities 
turning upon Color, then i ts as much @ conslilutional priri- 
lege and duly of a White eitizen to resist any attempt to nake 
lam an instrument for enforcing such legal inequality as it ts 
for a Colored citizen to resist being made a victim thereof. The 
constitutional liberty of the party so acted upon is us much 
offended in the first case usin the second. Indeed, an offer 


“any, 
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of the dowceur of an upper seat to a White man might to a 
properly constituted mind have the effect of rendering a 
matter so utterly disloyal to the spirit of fundamental law 
only the more offensive. 


This point requires no elaboration. The draughtsman of 
the nformaizon below was weil advised in leaving ont an 
averment as to the particular Color of the person charged. 
And this omission was approved of by both of the State 
tribunals before which it came. Equaily, whether he be 
White or Colored, Plessy has sustained injury, if the statute 
of 1890 be unconstitutional, as creating a legal inequality 
betwixt citizens, based upon Color. 


That it does attempt to create such legal inequality is an- 
other proposition, as we submit, that may well be treated 
briefly under the light of those public matters of which a 
court takes notice. 


Inasmuch as the policy of the statute appears to be only 
to separate White and Colored persons, it will make no dif- 
ference whether in effecting it conductors or other employés 
in charge of passenger trains shall conclude that all persons 
who are not Colored (i. ¢.,in the American definition of that 
word) are Whates; or are either Whites, or statutory nan-de- 
scripts, outside of the policy of the statute. 


In either such case it is submitted as quite certain that 
the discrimination in question is along the line of the late 
institution of slavery, and is a distinct disparagement of 
those persons who thereby are statutorily separated from 
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others because of a Color which a few years before, with so 
small exception, had placed them within that line. It there- 
fore amounts to a taunt ly law of that previous condition of 
their class—a taunt by the State, to bo administered with 
perpetually repeated like taunts im word by railroad em- 
ployés, in places of public business-resort within Louisi- 
ana. 


It is also submitied that in such a case it is not of the smati- 
ext consequence that the car or compartment seb apart for the 
Colored is “equal” in those incidents whieh affect physicat 
comfort to that sct apart for the Whites. These might even be 
superior, without such consequence! Such considerations 
are not at all of the order of those now in question. What- 
ever legally disparages and whatever is incident to legal 
disparagement is offensive to a properly constituted mind. 
The White man’s wooden railway benches, if the case were 
such, would be preferred to any velvet cushions in the Col- 
ored car. If Mr. Plessy be Colored, and has tasted of the 
advantages of free American citizenship, and has responded 
to its inspirations, he abhorred the equal accommodations 
of the car to which he was compulsorily assigned | 


This is an ancient common-place, and need not be ex- 
tended. It will not be treated asdeclamation. It is founded 
upon the most unchanging and most honorable principles 
of human nature, such as must be taken Into serious ac- 
count in all wise legislation. These agitate and, when occa- 
sion arises, determine all bosoms, from Saxon toSepoy. We 
submit that there are opinions in some courts which go ut- 
terly astray In reckoning the “conveniences” of Colored 
ears aS compensation for injury to that spirit of the free 
citizen which “rae Peorrs or toe Unirep Srates” must 
have anticipated as to arise and to be fostered in the breasts 
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of those whom they generously associated with themselves 
by the late Amendmenits—generously, indeed, but not wisely , 
unless that anticipation be realized. In the meantime loy- 


_alty to the common country requires all persons, whether in 


authority or not, to further that experiment by all means 
within their power.’ . 


Sir Walter Scott reports Rob Roy as announcing proudly 
that wherever he sate, was the head of the table. Everybody 
must concede that this is true socially of the White man in 
this country, as a class. Nor does anybody complain of that. 
It is only when social usage is confirmed by statute that ex- 


.ception ought or legally can be taken thereto. The venom 


to free institutions comes in just there. A spirit of inde- 
pendence is even nourished in the poor man by observing 
the exclusive airs of good society. He can return its indif- 
ference or its disgust with interest, leaning upon his sense 
of the impartiality of tHE Law to both. But when law 
itself pronounces against his humble privileges the case be- 
comes specifically different. What was mere fact yesterday,— 
to adopt the fine language of Junius, becomes precedent 
today. A pernicious down-gradeisestablished. A class of citi- 
zeus becomes depressed, and either gives way, so.as to makea 
reductto ad absurdum of constitutional “AMENDMENTS ;” or 
it awaits sullenly some one of those recurring opportunities 
for association, revolution, and vengeance which human 
affairs have afforded in the past,and more In the future will 
afford, to justly discontented classes. As a touchstone ty the 


equality of statutes like the present, let us suppose that this 


one had required all persons of Celtic race to be associated 
with the Colored in one car or compartment, and White 
persons other than those of Celtic race to be placed in 


-another; would not such a division have been explosively 


2 


10 


resented and effectively redressed at once by the Celts, and 
that with loud applause from everybody? And Why? ex- 
cept for reasons which under free institutions apply to one 
citizen as well as to another. The above hypothesis is only 
an illustration of u suggestion which we submit, that in 
discussing, whether in or out of office, the place and rights of 
Colored citizens, White citizens are apt, sometimes insen- 
sibly, to fall into a lower tone of thought and discussion 
than for other citizens. 


Color is of itself no ground for discipline or for police. 
Poliec, like “Fraud,” is not susceptible of exact definition. 
Each of these things, however, has a specific character, well 
understood by courts for all practical purposes and safely to 
be left to future determination amid the changing affairs of 
men; but it is certain that Color no more brings men within 
the operation of the laws of police than of those of fraud. 
And, such is the animating principle of the Constitution of 
the United States that it is not competent for a State so to 
change its common law as to affect this immunity. 


The institution of Marriage, including the Famely and the 
rearing of the young, has, on the contrary, always been 
amenable to the laws of police. That branch of polico 
which looks to the interest of future generatidns and of the 
republic to come, punishes bigamy; and refuses certain 
privileges to children born out of marriage; and entrusts 
the discipline and education of minors to the parents, 
These are a mere sample of that constant policing which 
marriage, with its Incidents, has always received. Whether 
therefore two races shall intermarry, and thus destroy both, 
is a question of police, and, being such, the dona fide details 
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thereof must be left to the legislature. In the meanwhile 

it cannot be thought that any race Is interested on behalf of 

its own destruction! And if, instead of the old plan of al- 
| lowing parents to edueate children as they choose, govern- 
ment steps in and takes the matter into its own hands, no 
constitutional cbjection upon mere general grounds can be 
“ made to provisioug by law which respect, so far as may be, 
a& prevailing parental sentiment of the community upon 
this interesting and delicate subject. In educating the 
young government steps “an loco parentis,” and may there- 
fore in many things well conform to the will of natural 
parents. This is all a part of Marriage and The Family, 
and should be treated confourmably therewith. 


S Separate cars, and separate schools, therefore, come under 
different orders of consideration, A conclusion as to one of 
these does not control determinatious as to the other any 
more than the gift heretofore of a common freedom and citi- 
zenship “concluded to” intermarriage. 


Lord Chatham said with great force that the poor English- 
mun’s cottage was a place into which no man could come 
without being asked ; that the-cottage might bein such ruin 
that every wind of heaven careered through it at every 
point, but that nevertheless the King himself could not enter 

‘: without permission. The reason of this, in the last analysis 
e of the matter, is because man requires to be nursed by the 
ws advantages of retirementand a sentiment of independence as 

well as by those of society and intercourse. He can, there- 
. fore, absolutely control his home as above for himself 
~ 4 * and its other inmates; bat when he goes abroad upon busi- 
| “ness or other occasion the case is different. Then—and this 
isin the interest of the community as well as of himself— 
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he becomes, ina more special or active seuse, a social being. 
And so accordingly is the law of common carriers: All men 
who comply with reasonable police and certain conditions 
arising from more or less expensive accommodations travel 
together: “The poor and the rich meet together,”—~in the 
wholesome atmosphere of an Impression that “God has 
made them both.” To turn the old institution of common 
carriers into an Instrument for the application ofa novel law 
of police turning upon Color, is, therefore, in the nature of @ 
debauch of a wise, wholesome, and long-standing institution. 


We will assume that no more need be said upon the ques- 
tion whether the necessary operation of the Louisiana statute 
“ No. 111 of 1890," is to injure Colored citizens in matters of 
great public as well as private importance, and proceed to 
discuss the other vital question in this proceeding, viz., The 
existence of a Federal question in the record. 


In the first place, we submit that the separation required 
by the statute Is necessarily in the nature of raayhem of a 
right fo move about this country quite inseparable from 
any proper definition of the term “citizen of the United 
States,” or from any proper catalogue of his privileges. No 
statute can be constitutional which requires a citizen of the 
United States to undergo policing founded upon Color at 
every time that intra-siale occasions require him to use a 
railroad—a policing, that is, which reminds him that hy 
law (7) he is of either a superior or an inferior class of citizens. 
As already suggested, elfher classification is ver se offensive, 
aud technically au injury to any citizen of the United States 
as such. 


13 


We have no cause to quarrel with the general proposition 
that there are two classes of civil rights within the United 
States; for the administration of one of which citizens even 
of the United States must ordinarily resort to the States. 
W hether the line of distinction betwixt these classes, as here: 
tofore sometimes Indicated, may not céde territory that is 
really Federal, may be left to future consideration. What 
we Dow submit is that for citizens of the United States any 
State statute is unconstitutional that attempts, because of 
personal Color to hinder, even if by insult alone, travel along 
highways, between any points whatever. The facts of the 
present case, as will be seen hereafter, may not need a propo- 
sition quite so broad as the above; but it scems that upon 
principle the law of the matter leads up to a definition so 
worded. 


With all deference to what may possibly have heretofore 
been suggested to the contrary arguends,'a perpetually re- 
curring injury done by statute upon the ground of Color 
alone,—Color referable distinctly to that slavery which but a 
few years ago so generally attended upon it,—creates a status 
of American “servitude” withiv the XiJIth amendment. 


We beg leave, most respectfully, to enter this protest in 
passing, recollecting at the same time that the emphasis of 
our brief is upon the ATVth Amendment. 


Right of transit under interstate trade is ralione rei, and 
secundum quid; the present claim of right of transit is ratione 
persone, and absolute. Any person, whether a foreigner or a 
citizen of the United States, may claim the former right as 
incidental to some temporary business in whiclr he is en- 
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gaged. In that case the .business is the primary elemeut, 
and confers some passing Federal quality upon any person 
or anything therein engaged, whether a citizen of the United 
States or a bale of goods. 


The present question, however, requires consideration of 
what the expression, “ We, the People of the United States,” 
signifies, for all persons therein included, who are not under 
question or discipline beeause of crime or police. In other 
words, this 1s a case in which certain high officers of the 
Government created by the “ People of the United States ” 
are required to “sight back,” as 1t were, upon such creators, 
and determine judicially their position within the survey - 
their “ privileges and immunities,” one or both. 


Tt is hardly too much to say that In executing such a 
function the court occupies a sort of holy ground, and must 
act under the influence of certain favorable presumptions. 


Nor will it be questioned that by force of the recent 
amendments the “Citizens of the United States” are by con- 
templation of law that very People who created the Consti- 
tution, and upon whose will and force it rests aud is to rest. 
This consideration may not formally advance the present 
argument, but nevertheless 1 seems to be a fit attendant 
thereupon. 


The record shows that Plessy was a perfectly innocent 
eltizen of the United States at the time of the transaction, 
arrest, and other proceedings in question. The matter which 
brought about his arrest by the State officials was not one | 
as to which, upon one haud,a State and, upon the other 
hand, the United States might well differ in regard to its 
being punishable or not: that is, one as to which the 
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United States are indifferent, such indifference at the 
same time manifesting no opposition upon its part to 
any contrary determination thereupon which any State 
may reach for inirastate affairs. For, the United States 
cannot allow the matter of the Color of its citizens to 


“become a ground of legal disparagement, or legal offense 


within the States, unless with a disparagement of itself. A 
social point of honor that was vindicated with great spirit 
by England as to habeas corpus in the person of a poor tailor’s 
apprentice, Jenks, and as to general warrants, in that of the 
scamp and outlaw, Wilkes, may in- this country by like 
inspiration be responded to on behalf of a Colored man. 
Noblesse oblige! The people of England of all grades re- 
garded both of those cases as touching the very apple of its 
eye; and here may the people of the United States as well. 


Amongst the constitutional principles that have been 
sanctioned by this Court, those that perhaps come nearest 
to the one now in question are to be found-in the cases of 
Railroad vs. Brown, 17 Wall., 445, and Crandall vs. Nevada, 
6 Wail, 35. 


{At the same time it is not forgotten that in Civil Rights 
Cases, 109 U. S., 3, the opinion of the majority of the 
Court, after putting the present case by way of hypothesis, 
very carefully and expressly reserved it for future con- 
sideration. | 


| (1.) In Brown’s case the facts were that the plaintiff in 
error was.a railroad company doing business betwixt Alex- 
andria and Washington city, which, by act of Congress of 
1868, was under an obligation “that no person, shall be ex- 
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cluded from the cars on account of color.” Thereupon, in 
February of 18638, before the adoption of either the ATVth 
or XVth amendment, the defendant in error, Catherine 
Brown, a colored woman, bought a ticket from Alexandria 
to Washington. On going to take her place she found two 
cars in the train alike comfortable; the one set apart for col- 
ored persons and the other for white ladies and gentlemen 
accompanying them, the regulation being that upon the 
return trip the latter became the colored ear, and the former 
that for whites. Thereupon she was told not to go into the 
car for whites; and when she refused and persisted in enter- 
ing, she was putout. After that she went into the other car 
and was safely carried to Washington. Subsequently she 
sued the company for having cxeluded her from its cars on 
account of color; and having recovered $1,500 damages, one 
question upon the writ of error was whether what had beon 
done to her amounted to an evelusion. 


Upon this point the Court, through Mr. Justice Davis, 
sald: 


“ The plaintiff in error contends that it has literally obeyed 
the direction, because it has never excluded this class of 
persons from the cars, but, on the contrary, has always pro- 
vided accommodations for them. 

“This is an ingenious attempt to evade a compliance 
with the obvious meaning of the requirement. It is true 
that the words taken literally might bear the interpretation 
put upon them by the plaintiff in error, but evidently 
Congress did not use them In any such limited sense. There 
Was Do oceasion 1n legislating for the railroad corporation 
to annex a condition to a grant of power that the company 
should allow Colored persons to ride in its cars. This 
right had never been refused, nor could there have been in 
the mind of any one an apprehension that such a state of 
things would ever occur, for self-interest would clearly in- 
duce the carrier—south as well as north—to transport, if 
paid for it, all persons, whether white er black, who should 
desire transportation. Jt was the diserimiation in the use 
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of the cars on account of Color, where slavery obtained, which 
was the subject of discussion at the time and not the fact 
that the Colored race could not ride in the cars at all. Con- 
gress acted in the belief that this discrimination was unjust. 
It told this company in substance that it could extend its 
road within the District as desired, but that this discrimi? 
nation must cease and the Colored and White races in ‘the 
use of the cars be placed on an equality ” (pp. 4523). 


In the above case, therefore, there could not possibly be a 
charge of inequality betwixt’ the accommodations for the 
two races, inasmuch as the.car that, when going from Alex- 
audria to Washington, was assigned to Colored persons, 
upon the return trip from Washington to Alexandria an 
hour or so later was assigned to Whites, and vice versa. So 
that in going towards Washington Mrs. Brown has resisted 
an assignment to the very car which, upon the same prin: 
ciple, she would persist in occupying when leaving Wash- 
Ingtan. 


The allusion by the Court (p. 428) to “the temper of Con- 
eress” in 1868 was not more in the interest of the contention 
by the defendant in error in that case than a like allusion 
to the temper of the Congress of 1866, which drafted the 
Fourteenth Amendment, or to that of the people who in 1868 
ratified this Amendment, is for Plessy in the present case. 


And as to any special meaning of the word “excluded” 
properly derivable in Brown’s case from the presumption 
that the money interest of common carriers had already, 
é. @, bafore March 3, 1863, impelled them to carry all Col- 
ored persons—at all events, in some way or other, it appears 
that if the Court had been disposed to treat the matter be- 
fore them in a plodding way, and had administered justice 
upon minor grounds, it would have adverted in that connec- 
tion to those numerous statutes within the United States 
which in 1868, and for many years betore, laid heavy pen- 
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alties upon railroad companies for transporting the great 
mass of Colored persons, unless upon certain stringent con- 
ditions—ez gr., the Virginia statute of 1836: Code of 1860, 
pp. 635, 791, 793—which bad operated upon the railroad 
company in question. Under such reference it might rea- 
sonably, as reason sometimes goes, have held that the pur- 
pose of the act of 1863 was to relieve the railroad from 
that liability. 


We submit that the grounds upon which the Court dis- 
cussed and determined the matter in Brown’s case were ut 
accordanes with the general American temper upon such 
topics, and with the celebrated aphorism of Mr. Burke, when 
taking .an American part in Parliament, in 1770, via: “A 
ereat empire and little minds go ill together.” 


Brown's case is cited here merely as authority for the 
position that the discrimination now In question is, in legal 
phrase, an injury; the language of the amendments which, 
yince 1863, have embodied and rendered permanent the 
public temper of that day, in the meanwhile amply replac- 
ing that “temper of Congress” discernible, as the Court 
said, in the statute of 1863. 


(2.) In Crandall vs. Nevada, which presents a case of taxa- 
tion by a State of znier-state travel, Mr. Justice Miller, speak- 
ing for the large majority of the Court, placed the decision 
upon higher grounds than those which are as valid for a 
bale of goods‘as fora citizen; and vindicated the right of 
free transit to the latter to and from national court-houses, 
post-offices, custom-houses, efc., even when ivithin the same 
State, as follows: 


“The citizen hasayvight to come to the seat of govern- 
ment-to assert any claim he may have upon that govern- 
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ment, or to transact any business with it; to seek its protec- 

tion, to share. its offices, or to engage In administering Its 

functions. He hasa right of free access. to its perts to which 
- all the operations of foreigu trade and commerce so conduct 
him, to the sub-treasuries, the laud offices, the reyenue 
offices, and the courts of justice in thé several States; and 
this right is in its nature independent of the will of any 
State over whose soil he must pass in Its exercise.” 


That these words were intended to apply to tntra-state 
transit, post-offices, etc., appears wpoon its face; and also, 
secondly, because Mr, Justice Clifford, who dissented, limited 
his dissent. to the opinion and not the judgment, and that 
for the reason that the majority went beyond the bounds of 
inter-state commerce for principles upon which to base its 
judgment; and, dastly, because it is impossible to hold that 
the United States protects (ex. gr.,) a citizen of the United 
States resident in Mississippi during transit to their court- | 
house, post-office, ete., in New ‘Orleans, but does not protect, 
a like citizen resident in Louisiana during similar transit. 
A. Federal right in behalf of these cases is that of an un- 
molested approach to public offices of the United States; and 
this exists for citizens during intra-state travel as well as 
that betwixt the States. 


In the meantime the Court will take judicial notice that 
New Orleans is the seat of a number of United States offices - 
and likewise that Covington, since at least. 1842, has been a 
post-office. (5 Stats., 575, top.) 


And if it be true that Plessy could successtully resist.this 
prosecution in case he had alleged and shown that at-the 
time when he znsisted, etc., he was upon his way to the post- 
office at Covington upon business therewith, we submit 
that he must succeed even in the absence of such allegation 
and proof, | | 
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For, if the very general provisions and words of the stat- 
ute in question be not valid, constitutiona ly, for all intra- 
state railroad travel if 1s not valid for any. 


In Trade-mark Cases, 100 U.S., 82, Congress had inflicted 
a penalty upon counterfeiters of trade-marks registered pur- 
suant to other statutes of the United States, which latter 
had allowed any persons entitled to the use of any trade- 
mark to register the same. It was objected that such penal 
statute was unconstitutional, because the registering statute 
had not confined its allowance to trade-marks in inter-state 
commerce. One answer to this, upon the part of the Gov- 
ernment, was tbat those reneral words were by fundamental 
principles of construction to be limited to matters withiu 
national jurisdiction. However, the Court said, through Mr. 
Justice Miller: 


* The language is plain. There is no room for construction, 
unless it be as to the effect of the Constitution. The ques- 
tion to be determined is whether we can introduce words of 
limitation info a penal sta ute se as to make it specific when, 
as. expressed, 16 Is general only * * * ‘Fo limit the 
statute in the manner now asked for would be to make a 
new law, not to enforce an old one. This is no part of 
our duty. Jf in the case before us we shauld undertake to 
make by judicial construction a law which Congress did not 
make, if is quite probable that we should do what, if the 
matter were now before that body, it would be unwilling 
to do, viz., make a trade-mark law, which is only partial in 
its operation and which would complicate the rights which 
parties would hold—in some instances under the act of 
Congress and in others under State law.” 


Tothe same effect is the subsequent case, Baldwin vs. 
Franks, 120 U.8., 678, 680. 


We submit again thaf it is plain that the statute 
now in question is intended to operate upon all intra- 
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state railroad travel'for any purpose. For, all intra-state 
trains are obliged thereby to hawe the two cars or 
compartments; and the conductors of these trains 
are in turn ‘obliged completely to’ separate White 
travellers theretn from Colored accordingly, and that with- 
out regard to any consideration but the one of Color. 
Whether Louisiana, which excepts sirect cars from the Color 
separation in question—perhaps because of the impracti- 
cability thereof—would’ have been wiiling to compel an 
introduction of the two car system in case it had been 
known that notwithstanding this there would be found in 
both cars pérsons of the other color, travelling upon Federal 
business as parties, jurors, witnesses, etc. of the United 
States courts, or to the office of a United States commissioner 
‘or revenue officer, internal or customs, or to a_ post-office, 
may be more than doubtful. 


And besides, questions as to Color, difficult though these 
may be in some cases, are upon the whole mach less un- 
reasonably intrusted to conductors for determination upon 
bare Inspection than questions as to the purposes of inteuded 
travel, ete. The legislature would hardly have placed the 
latter at the mercy of a like peremptory decision. 


Fiowever, itis enough to.say here that there is no authority 
or machinery therefor. 


Upon the whole, therefore, this case is for the present topic 
a converse of that of Reese (92 U. &., 214, 220), in which 
Colored citizens failed to receive a certain virtual protection 
to political rights because the act of Congress relied upon for 
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that had employed therefor only certain general terms 
which also covered other offenscs than those to Colov, ete. 
When asked to interpret the statute so as to confine its opera- 
tion to matters within the jurisdiction of the United States, 
the Court replied that by its structure, as above, the statute was 
not susceptible of being yo dealt with; and that a e.urtis not 
competent to add to a statute words (ex. gr.,) needed to con- 
fine its provisions within constitutional limits. 


In the present case, upon the special view now under dis- 
cussion, a like addition of words is needed in order to pre- 
vent the statute from covering certain cases of inira-stale 
travel as to which its application would be unconstitutional. 
Lhe statute must therefore fail for ald cases. 


And so if makes no difference here whether Plessy did or 
did not allege that at the time in question he was traveling 
upon business with or fur the United States—z. ¢., to a post- 
office or to serve process, etc. 


However, in concluding we submit that the better solu- 
tion of a question which is so hke to recur under many dif- 
ferent guises Is to place it upon the broadest sround of which 
it is susceptible—z. ¢., the ground of a general right of all 
“ citizens of the United States” to immunity from the statu- 
tory annoyance under consideration. Petty diversitics in 
respect fo constifufional rights are not valid in common 
sense, and do not tend to “insure domestic tranquillity.” 
Since the time of Edward the Confessor, “The Peace of the 
Iing’s Highway,” (Cowell; titles, Peace of the King, Watling 
Street) has been a separate topic of law from that of “The 
Peace of the King :”—more particular than that,.and more 
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jealously protected against “ molestation and annoyance.” 
The corresponding “ peace” in this country is not in general 
intrusted to the care of the United States. It is enough, 


however, for the present case that it shall be guarded by 
them from adverse State legislation. 


S. F. Psr.xies, 
KF. D. McK pexney, 
Attorneys for Plaintiff in Error. 
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SYLLABUS. 


The Supreme Court shall have control and general super- 
vision over all inferior courts, They shall have powers 
to issue writs of certiorarz, prohibition, mandamus, gzo 
warranto and other remedial writs. Const. Art. go, 

Prohibition is an extraordinary writ issuing out of a court 
of superior jurisdiction and directed to an inferior court, 
commanding it to cease entertaining jurisdiction in a cause 
or proceeding over which it had no control, or where such 
inferior tribunal assumes to entertain a cause over which 
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it has jurisdiction, but goes beyond ifs legitimate powers 
and transgresses the bounds prescribed by law. 19 A. & 


E., Ency. Law, p. 263, C. P. Arts, 845, S46. * 


Tt is conceded that where an inferior tribuual is proceeding 


under an unconstitutional act, prohibition is the proper 
remedy. 
A ceritorarz is a writ issuing from a superior court to an 
inferior court, tribunal, or officer exercising judicial powers, 
commanding the latter to return the :proceedings in a 
cause to the superior court, that it may determine whether 
the same were according to the essential requirements of 
the law. 3 A, & E. Ency. Law, pp. 60, 6x, C. P. 
Art. 355. 


In these proceedings it has been invoked as an ancillary pro- 


cess with a view to obtain a full return to the writ of 
prohibition. 

Prohibition is wholly collateral to the original proceeding, 
it is substantially a proceeding between two courts, a 
superior and an inferior, and is the means by which the 
superior tribunal exercises its superintendence over the in- 
ferior, and keeps it within the limits of its rightful juris- 
diction. High’s Ex. L. Rem. §¥68. 


The only proceedings that can be inquired of or considered, 


are those returned as haying been had in the subordinate 
court. 

A State has the power to require that railroad trains 
within her limits shall have separate accomodations for 
the two races, and, this provision, as it affects only com- 
merce within the State, is no invasion of {he powers given 
to Congress by the commerce clause, 133 U.S. 557, 
591; 6 South R. 204, 205, 


/. 
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The denial to any person to the admission and accomoda- 
tions-and privileges of an inn, a public conveyance, ora 
theatre, does not subject him to any form of servitude, or 
tend to fasten upon him any badge of slavery, even thongh 
the denial] be founded on thg race or color of that person. 
euch denial is not therefore obnoxious to the provisions of 
the Thirteenth Amendment. Civil Rights Cases, rog U. 


8. 2h. 


The Fourteenth Amendment is violated only when the 


States attempt by legislation to establish an z¢xegualzdy in 


respect to the enjoyment of any rights or privileges. Tied. 
Lim, P. Pow. §zor. 


The regulation of the civil rights of individuals, is unques- 
tionably a proper subject for the exercise of a State’s 
police power, and laws passed to effect such regulations 
have been uniformly held constitutional and valid, except 
in extreme cases. 


Laws may, therefore, be enacted, providing for separate 


schools for the different races, and separate accommoda- 
tions by common carriers, 18 A. & E. Ency. Law, pp. 
753, 7c4 and authorities cited. | , 


4. separation of passengers itiay be made solely on the 
ground of race or color as a reasonable regulation, pro- 
vided accommodations equal in quality and convenience 
are furnished to both alike, 22 Fed. R. 843-845. 

* 


Equality of accommodation does not mean identity of 
accommodation; and it is not unreasonable, under certain 
circumstances, to separate white and and colored passen- 
gers on a railway train, if attention is given to the require- 
ment that all, by paying the same price, shall have sub- 
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stantially the same comforts, privileges and pleasures fur- 
nished to either class, 23 Fed, R. 315, 319; Id. 637. 

The phrase “persons of color’ embraces universally, 
“not only all persons descended wholly from African an- 
cestors, but also those who have descended in part only 
from such ancestors, and have a distinct admixture of 
African blood.” And. Dic, Law. p. 195; Cent, Dict. 
p LITE, 

The duties required of the officers of passenger trains are 
of 2 peremptory and mandatory nature, and are in no way 
discretionary in their character, and in no sense involve 
the exercise of any degree of judgment. 


They are in no sense judicial; they are purely ministerial. 
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15. 


16. 


Figh’s Ex. L. Rem. §$24, 34 

‘The penalty imposed upon the contumacious passenger 
is not for refusing to occupy the coach or compartment 
to which he is assigned by the railway officer, but for “in- 
sisting on going into a.coach or compartment to which he 
does not belong.” Act 11 1.0f 1890, /@., Sec. 2, 

None of the provisions of the statute pretend to make a 
criminal offense of “the refusal of any passenger to abide 
by the decision of the conductor;” nor ‘to make a peace- 
able refusal accept his decision as to the race to which the 
passenger belongs, a crime, or to make said act punishable 
by fine or imprisonment.” Act 121 of 1890, Sec. 2. 
There is*nothing in the act that authorizes any person to 
determine, in any way, the question of race, or to compel 
the citizen to accept such determination, or to make the 
refusal to comply with the same a penal offense. d. 
sec. 2. 
Tne clear and specific requirement of the statute is, that 
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the railway company “shall provide egual, hut separate 
accomodations for the white and colored races.” Ja. 
ec. I, 

17, Lherefore, any passenger of the white race insisting on 
going into a coach or compartment set apart for the 
colored race, or any colored man who insists on going 
into a coach or compartment assigned and set apart for 
passengers of the white race, are equally affected. Jd, 
eC, 2. 
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PROCEEDINGS. 

Homer A. Plessy was proceeded against in the 
Criminal District Oourt for the Parish of Orleans, 
State of Louisiana, by information, the charge being 
(omitting the formal parts) “that one Homer 
Adalph Plessy, late of the fParish of 
Orleans, on the Tth day of ‘June, in 
year of our Lord, one thousand eight bundred 
and ninety two, with force and arms, in the parish 
of Orleans aforesaid, and within the the jurisdic- 
tion of the Criminal’ District Oourt for the Parish 
of Orleans, being then a passenger traveling wholly 
within the limits of the State of Louisiana on a 
passenger train belonging to the Hast Louisiana 
Railroad Company, a railway company carrying 
passengers in their coaches within the State of 
Louisiana, and on which, the officers of the said 
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East Louisiana Railroad Company had power and 
were required to assign and did assign the 
said Homer Adolph fPlessy to the coach for 
the race to which the said Homer Adolph 
Plessy belonged—uniawfully did then and 
there insist on going into a coach to which 
by race he did not belong; contrary to the 
form of the Statute of the State of Louisiana in 
such case made and provided, and against the peace 
and dignity of the same. 
(Signed) LIONEL ADAMS, 

Assistant District Attorney for the Parish of | 
Orleans. 

The information was filed July 20th, 1892. On 
the 13th of October, 1892, the defendant in person 
was placed ai the bar of the Court to be arraigned 
on the charge preferred against him in the said 
information, and after baving heard the same read 
and being called upon to plead thereto, pleaded to 
the jurisdiction of the Court, the matters set out in 
the plea to the jurisdiction being substantially as 
follows: 

Ist. That Plessy is a citizen of the United 
States and a resident of Louisiana. — 

2d. That the East Lonisiana Railroad Company 
is 4 corporation under the laws of Louisiana, doing 
business as 2 common carrier and carrying passen- 
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gers for hire, which cannot be authorized to dis- 
tinguish between citizens according to race. 

od. That race is a question of law and fact, 
which an officer of a railroad corporation cannot be 
authorized to determine. 

4th. That the said defendant bought and paid 
for a ticket of said company, entitling him toa 
first-class passage from New Orleans to Covington, 
both points being within the State, and had the 
same in his possession and unused atthe time of the 
act alleged in the information, as the basis thereof, 
and that the coach which he entered and occupied 
was a first-class one, as called for by bis ticket. 

oth. That defendant was guilty of no breach of 
the peace, no noisy or obstreperous conduct, and 
uttered no profane or vulgar language, was respect- 
ably and cleanly dressed, was not intoxicated or 
affected by any noxious disease; and that no objec- 
tion was made to his personal appearance, conduct 
or condition by any one in said coach, nor could 
any objection have been made. 

6th. That Act ma of 1890, under which the in- 
formation is drawn, is, in its several parts, in con- | 
flict with the Constitution ofthe United States. 

ith. That Section 2 of said Act pretends to con- 
fer upon the conductor of a railroad train power 
to determine the question of race and to arrest 
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the passengers upon the train in accordance with 
his decision of that question; that the refusal of 
any passenger to abide by the decision of the con- 
ductor is attempted to be made a criminal offense 
and is the gist of the present. information. That 
the Legislature has no power to confer judicial 
functions upon an officer of a passenger train, nor 
to make a peaceable refusal to accept his decision 
as to the race to which the ‘passenger belongs a 
crime, or an act punishable by a fine or imprison- 
ment. 

Sth. That the same section is unconstitutional 
and void; in that it provides a summary punish- 
ment for such pretended criminal act, by authoriz- 
ing the officer to refuse to carry such pretendedly 
contumacious passenger and exempting both the 
company and the officer from any claim for dam- 
ages on the part of said passenger; the same being 
an imposition of punishment without due process of 
Jay, and the denial to citizens of the United States 
of an equal protection of the laws. 

9th. TLhatthe purpose and object of said act, as 
appears upon its face, is to assort and classify all 
passengers upon railroads doing business within 
the State according fo race, and to make the rights 
and privileges of the citizens of the United States 
dependent on said classification, and is therefore 
Youd, 


4 


m 
| 
f 
t 
' 
t 


9 


( 


10th. That race isa scientific and legal ques- 
tion of great difficulty, that the State has no power 
to authorize any person to determine the same 
without testimony, or to make the rights or privi- 
leges.of any citizen of the United States depen- 
dent upon the fact of race or its determination by 
such unauthorized person, nor to compel the citi- 
zen to accept such determination, nor to make re- 
fasal to comply with the same a penal offense. 

1ith. That the State has no right to distinguish 
between the rights and privileges of citizens of the 
United States on the ground of race as regards 
place privilege or accommodation in public railway 


‘trains within said State;—a party purchasing a 


ticket of a particular class being entitled to take 
any seat in any car of the class for which his pas- 
sage calls not occupied by another. 

12th. The act deprives the citizen of remedies 
for wrong and is unconstitutional for that reason, 
and, for the further reason that the State neither 
has, nor can have power to distinguish between 
citizens of the United States as regards any right, 
privilege or immunity to be enjoyed or exercised by 
such citizen on account of race or color. 

13th. That a State has no power or authority to 


-grant exclusive rights or: privileges to citizens of 


the United States of one race which are denied to 
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citizens of another race, or to make the refusal to 
submit to such denial a penal offense, 

14th. That the statute in question establishes an 
insidious distinction and discrimination between 
citizens of the United States based on race, which 
is obnoxious to the fundamental principles of 
national citizenship, perpetuates involuntary servi- 
tude as regards citizens of the colored race under 
the merest pretense of promoting the comforts of 
passengers on railway trains, andin farther re- 
spects abridges the privileges and immunities of 
of the citizens of the United States and the rights 
secured by the 13th and 14th Amendments of the 
Hederal Constitution. . | 

Issue upon the plea was joined by demurrer, to 
which in iurn defendant filed a joinder. The 
trial Court ‘overruled the plea to the jurisdiction 
and directed the defendant to plead over the fol- 
lowing reasons: 


Oprnton Upon Puma. 


“The information in this caseis based on Act 
No. 11, approved July L0th, 1890. It charges that 
the defendant unlawfully insisted on going into a 
coach to which, by race, he did not belong. 

“There is no ayerment as to the color of the de- 
fendant. Defendant, before arraignment, filed a, 
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plea herein, based on fifteén grounds and prayed 
therein to be dismissed and discharged. 
“The title of the act referred tois ‘to promote 


‘the comfort of passengers on railway trains; require- 


ing all railway companies carrying passengers on 
their trains in the State, to provide equal, but sepa- 
rate accommodation for the white and colored races, 
by providing separate coaches or compariments, so 
as to secure separate accommodations, defining the 
duties of the officers of such railways; directing 
them to assign passengers to the coaches or com- 
partments set aside for. the use of the races to 
which such passengers belong; authorizing them to 
refuse to carry on their trains such passengers as 
may refuse to occupy the coaches or compartments 
to which he or she is assigned, to exonerate 
such railway companies from any and all blame 
or damages that might proceed or result from such 
a refusal; to prescribe penalties for all violations 
of this Act, etc.’ ” 

It is urged by defendani’s attorney that the 
title of the Act “to promote the comfort of railway 
passengers” is evidently not the design of the Act; 
that its purpose is to legalize a discrimination be- 
tween classes of citizens based on race and color. 

This law is clear and free from all ambiguity, 
and the letter of it is not to be disregarded, under 
the pretext of pursuing its spirit. 
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Judges have nothing to do with the policy of 
particular acts passed by the legislature. 

The will of the law giver being understood, 
nothing remains but to carry it into effect. 3 
R. 465. 

It is claimed. also, and in fact, itis conceded by 
the State’s Attorney, that such part of the statute 
as exempts from liability the railway companies 
and its officers is unconstitutional. 

It isarule of interpretation that a law may be 
unconstitutional in one part and valid in all other 
parts. HH. D. Vol. 1, pp. 779-80; No. 10 & 31 p. 
782, Nos. 3 & 6 Eliminate the clause, which is 
objected to and there remains a perfectly valid and 
constitutional enactment. 

It is farther urged in support of the plea berein 
that judicial functionsare delegated to the conductor 
of the train by the Legislature, and that it has ex- 
ceeded its authority by so doing. tn an analogous 
case reported inthe Federal Reporter, Vol. XIII, 
page 319, it was held that the conductor was the 
proper officer to decide upon her (a colored woman) 
right to ride in the ladies’ car. 

The Aci in question authorizes the officers of the 
train to assign passengers to the coach or compart- 


ment used for the race to which such passenger be- 
Jongs. To decide upon the right of defendant 
to ride in a certain. car. 
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The officer, if is true, determines for the time be- 
ing, the question of color. He does so at his peril. 
His decision is subject to subsequent judical in- 
vestigation and determination. Clearly, yailway 
companies have the right to adopt reasonable rules 
and regulations for their protection and for the 
proper conduct of their business, and to designate 
who shall execute said regulations. tis in the 
nature of a police regulation. 

If, therefore, said companies have such right it 
follows that the Legislature, the law maker, has the 
undoubted right to so declare in an expression of 
legislative will. 

Counsel’ for defendant contends that the ac- 
cused is deprived by the said power dele- 
gated to the conductor, of liberty and property 
without due process of law, in violation of 
the Coustitution of the United States. It 
would be impracticable, in fact, almost impossible, 
to organize and utilizé a Circuit Oourt or any 
tribunal with special jurisdiction to imstanter try 
and determine the color of a passenger, when the 
questlon was specially put at issue. 

The defendant herein was not, in a proper sense, 
deprived of his liberty by the act of the officer of 
the company. 

There isno pretense that be was not provided 
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with equal accommodations with the passengers of 
that class to which he did not belong. He was 
simply deprived of the liberty of doing as he 
pleased, and of violating a penal statute with 
impunity. 

It is urged that the defendant was deprived of his 
property, because he purchased a first-class ticket, 
and never used it, by reason of the act of the 
conductor. The railway company was blameless in 
the matter. The ticket purchased by the defendant 
was not used simply because the defendant refused 
to ride in the car or compartment to which he was 
assigned by the conductor, without a valid reason 
for said refusal, and insisted on going into a coach 
to which, by race, he did not belong, according to 
the information. 

Another ground is, that said act does not afford 
equal protection, in violation of Art. XIV of the 
constitution. The act expressively provides, that 
all railway companies earryin ge passengers im thelr 
coaches in this State shall provide equal accommo- 
dations for the white and colored races. Also, that 
any passenger insisting on going into a coach or 
compartment to which, by race, he does not belong, 
shall be liable to be punished according to its pro- 
visions. Should a white passenger insist on going 
info a coach or compartment to which by race he 
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does not belong, he would thereby render himself 
liable to punishment according to this law, ‘There 
is, therefore, no distinction or unjust indiscrimina- 
tion in this respect on account of color. The im- 
portant question for consideration in this case is, 
had the Legislature the right to anthorize and em- 
power railway companies within the State to provide 
equal but separate cars or compartments for the 
different races. 

In the case entitled Logwood and wife vs. Mem- 
phis & C, R. R. Oo., Judge Hammond of the Cir- 


cuit Court charged the jury “that common carriers 


are required by law not to make any unjust discrim- 
ination, and must treat all passengers paying the 
game price, alike. Equal accommodations do not 
mean identical accommodations. Races and na- 


tionalities, under some circumstances, to be deter- 


mined on the facts of each case, may be separated ; 
but in all cases the carrier must furnish, substan- 
tially, the same accommodations to all, by providing 
equal comforts, privileges and pleasures to every 
class. Colored people and white people may be so 
separated, if carriers proceed according to this ruie. 

“If a railroad company furnished for white ladies 
a car with special privileges of seclusion aud other 
comforts, the same must be substantially furnished 
far colored women, — 
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“All travelers have to submit fo some discom- 
forts and inconveniences, and should not be too ex- 
acting. " 

“The brakeman on the train having referred Mrs. 
Logwood to the conductor, who was the proper offi- 
cer to decide upon her right to ride in the ladies’ 
car, and she haying gone to him, the question in 
this case must be determined by what occurred bet- 
ween them, and if you believe from the proof that 
the conductor ratified the act of the brakeman, by 
telling her she must ride in the front car, and would 
not be permitted to go into the ladies’ car, the com- 
pany is undoubtedly lable for damages, unless you 
conclude from the evidence that the front car was 
under the rule. already announced, equal to the 
ladies’ car. P 

“But if you believe that the conductor told her 
that at his convenience he would admit her to the 
ladies’ car, and there waz no unreasonable delay or 
discomfort in so doing, the plaintifl cannot recover 
in this case.” 

In the case entitled Murphy vs. Western & A. 
R. BR. and others in Oircuit Court of Tennessee 
held: Thata railroad company may set apart cer- 
tain cars to be occupied by white people, and certain 
cars to be occupied by colored people, but if it 
charges the same fare to each race, it must furnish 
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substantially like and équal accommodations. Tt 
was held in Maryland, in an admiralty praceed- 
ing, that, on a night steamboat plying on the Ohesa- 
peake Bay, colored female passengers may :be as- 
signed a different sleeping cabin from white female 
passengers. , 

The right to make such separation can only be up- 
held when the carrier in good faith furnishes ac- 
commodations equal in quality and convenience to 
both ralike. Federal Reporter ‘Vol. XXIT, p. 843. 

In the year 1888 the Legislature of the State of 


’ Mississippi passed an act with which the act under 


consideration is identical. 

In a case reported in the 1338, United States Re- 
ports, at page 591, the Supreme Court in interpret- 
ing the Mississippi Statute, use the following lan- 
guage: “So far as the first section is .concerned 
(and it is with that alone we have to, do) its provis- 
ions are fully complied with when to trains within 
the State, is attached a separate car for colored pas- 
sengers,” 

“This may cause un extra expense to the railroad 
company; but not more so than State Statutes re- 
quiring certain accommodations at depots, compel- 
ling trains to stop at crossings of other railroads, 
and a multitude of other matters confessedly within 


the power of the State,” 
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The argument herein by the counsel for defend- 
ant displayed great research, learning and ability; 
the court, however, is of the opinion, after mature 
deliberation, and careful consideration of the ques- 
tions involved and of the authorities cited in sup- 
port of the grounds presented, as well as the ablo 
argument of the District-Attorney—for the reasons 
stated, that the plea herein filed by defendent should 
be dismissed, and it is further ordered that the de- 
fendant plead over.” 

Thereupon, on the 22nd of November, 1592, 
Piessy filed in the Supreme Court of Louisiana, this 
application for writs of prohibition and certiorart; 


EX, PARTE, HOMER A. PLESSY. 


To the Honorable, the Supreme Oourt of the State 
of Louisiana. | 

The petition of Homer A. Plessy respectfully rep- 
resents: That said petitioner is a citizen of the 
United States and a resident of the State of Louis- 
jana; moreover, that petitioner is of mixed Oaucas- 
jan and African descent, in the proportion of seven- 
eighths Oaucasian and one-eighth African blood; 


that the mixture of colored blood is not discernible 


in petitioner, and he is entitled to every recognilion, 
right, privilege and immunity secured to citizens of 
the United States of the white race by the Consti-~ 
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tution and Jaws of the United States, and such 
right, privilege, recognition and immunity are of 
value greatly exceeding the sum of ten thousand 
dollars, if the same be at all susceptible of being 
estimated by the standard value of money. 
Petitioner further represents: That on or about 
the seventh day of June of the present year, 1892, 
he engaged and paid for one first-class passage on 
East Louisiana Railway, at and from the City of 
New Orleans in the State of Louisiana, to the City 
of Covington, in St. Tammany Parish, also in the 
State of Louisiana, and thereupon petitioner entered 
a passenger train of said railway and took possés- 
sion of a vacant seat in a coach or compartment of - 
said train where passengers of the white race were 
accommodated. 
That said East Louisiana Railway Oompany is 
incorporated by the laws of the State of Louisiana 
as a common carrier, carrying passengers for hire, 
and is not and cannot be authorized to distinguish 
between citizens according to race; but, notwith- 
standing, upon the approach of the conductor of 
said train, petitioner was by him ordered and re- 
quired, under penalty of ejectment from said . 
train, and imprisonment, to vacate said coach or 
compartment, and to occupy another seat in an- 
other compartment or coach of said train assigned 
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by said company for persons not of the white race, 
for no other reason announced by said conductor 
than that petitioner was of the colored race. That 
petitioner refused to comply with said unyeason- 
able command, and insisted upon occupying and. 
being permitted to occupy and remain in the seat 
and coach where he then was, whereupon, 
with the aid of an officer of police, viz: 
C. ©. Cain, as further appears herein, said petitioner 
was forcibly ejected from said coach and train, and 
hurried off and imprisoned in the Parish jail of New 
Orleans, and there held to answer a charge or affi- 
davii made by said officer, to the effect and in sub- 
stance that. petitioner was guilty of having crimin- 
ally violated an act of the General Assembly of 
the State of Louisiana, approved July 10th, 1890, 
No. 111 of the Session Acts, in such cases made and 
provided. | | 

That petitioner was subsequently brought be- 
Tore the Hon. A. R. Motulin, Recorder of the 
Second Recorder’s Court for the City of New Or- 
leans, for preliminary examination upon the facts 
set forth in the said affidavit, and petitioner was 
by the said Recorder thereupon committed for trial 
to the Honorable the Oriminal District Court for 


the Parish of Orleans. That said proceedings and 
affidavit appear by exhibit “A” hereto annexed and 
made part of this petition. 
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Petitioner further avers that upon the receipt of 


the said papers and préceeding by the said officers 


of the said Criminal District Court for the Parish of 
Orleans, the said cause was allotted and assigned to 
Section “A” of the said Oriminal Districé Court: 
and after leave of the Honorable the Judge of said: 
Section “A,” the Assistant District Attorney for 
the Parish of Orleans, prosecuting in behalf of the 
State of Louisiana, presented and filed an 
information against petitioner for the: subject- 
matter as herein set forth, and as set forth in 
said above mentioned afiidavit; and said informa- 
tion is hereto annexed, marked Exhibit “B,” and 
made part of this petition, and is predicated only 
and solely on the facts set forth In said afiidavit, 


and on the provisions of said Act. of the General. 


Assembly of this State, approved July 10th, 1890, 
which petitioner affirms to be in all its parts. null 
and void, because in conflict with the Oonstitu- 
tion of the United States, as hereinafter appears in 
detail and specifically set forth in the plea which 
petitioner interposed against the said proceeding. 

That petitioner hereto annexes and makes part of 
this petition marked Exhibit ‘‘C” a verbatim copy 
of the said Act of the General Assembly of: this 
State, No. 111, approved July 10th, 1890. 

And petitioner also says that the said Oriminal 
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District Gourt for the Parish of Orleans has no 
jurisdiction or authority to hear and determine the 
facts set forth in the said affidavit and information, 
because the said court is precluded from so doing 
by reason that the said Act of the General Asseiu- 
bly of the State of Louisiana, approved July 10th, 
1890, is in conflict with the Oonstitution of the 
United States in its several parts, as afvresaid, and 
petitioner has thus pleaded and excepted in his de- 
fense, upon arraignment to answer said information 
in the said Criminal District Court, as appears by 
petitioner's plea hereto annexed marked **D” and 
made part of this petition; moreover, that peti- 
tioner now repeats aud renews in this Honorable 
Oourt all and singular the allegations of the said 
annexed plea in manner and form as therein recited, 
the same being too lengthy and numerous to be 
otherwise referred to. 

And petitioner further represents that petitioner’s 
counsel, acting in his behalf, joined issue upon de- 
murrer being filed to said plea by the said Assistant 
District Attorney; and after hearing argument for 
the State and for the accused, the said judge of 
Section “A” Oriminal District Court, aforesaid, 
maintained the said demurrer thereto, and over- 
ruled petitioner's said plea, and has ordered peti- 
tioners tu answer and plead over to the facts set 
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forth in the said information. That unless said 
judge of the Criminal District Court be enjoined 
by writ of prohibition from further proceeding 10 
said cause, the said court will proceed to fine and 
sentence petitioner to imprisonment and thus de- 
prive him of his constitutional rights set forth in 
said plea annexed; notwithstanding that said statute 
under which petitioner is being prosecuted is in 
conflict with the Constitution of the United States, 
and there lies no appeal from such sentence as the 
said statute provides, and thercfore petitioner 18 
without reliet or remedy except to‘apply to this 
Honorable Oourt for writs of prohibition and 
certioraré to prohibit the said Judge of Section ‘“‘A,” 
Uriminal District Court, from proceeding further | 
with said prosecution against petitioner, and that 
the record of the same be sent to this Honorable 
Court to the end that the validity of said proceed- 
ings be ascertained; and the said proceedings are 
entitled ‘State of Louisiana vs. Homer A. Plessy, 
No. 19,117 of the docket of the Criminal District 
Court for the Parish of Orleans. — 

And petitioner further says that he has duly and 
formally notified the said Honorable Judge of 
Section “A” Oriminal District Court of his inten- 
tion to apply to this Honorable Court to issue the 
said writs, and that he has complied with every 


2. 


other necessary preliminary according to his best 
knowledge and information. 

Wherefore, petitioner prays that writs of pro- 
hibition and certiorari issue herein, directed to the 
Honorable J. H. Ferguson, Judge of Oriminal 
District Court for the Parish of Orleans; that he 
be prohibited from proceeding further with the 
cause entitled State of Louisiana vs. Homer A. 
Plessy, No. 19,117 of the docket of the said Court, 
until further ordered; and that the record thereof 
be certified and transmitted to this Honorable Court 
to the end that the validity of said proceedings be 
ascertained ; and petitioner prays that said writs of 
prohibition be made peremptory in due course, and 
that he have such other and further relief the 
nature of the case requires. 

(Signed): ALBION W. TOURGHH, 
JAS. O. WALEER, 
of Counsel. 

Pursuant to the prayer of the petitioner, an order 
was issued “‘commanding respondent to show cause 
on Saturday, the 26th day of November, A. D. 1892, 
at 11 o’elock A. M., why the writ of prohibition 
should not be made perpetual as prayed for. It is 
further ordered, that respondent certify and trans- 
writ to this court on that date a record of the pro- 
ceedings had in the said case entitled and numbered 
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on the docket of the Criminal District Court for the 
Parish of Orleans, ‘State of Louisiana vs. Homer - 
A. Plessy, No. 19,117, to the end that the validity 
of said proceedings be ascertained; and it is fur- 
ther ordered; until the further order of this court 
all proceedings in said case be stayed.” | 
Respondent, having in obedience to the writs to 

him directed, Nansmitted to the Supreme Court a , 
certified copy of the proceedings in the cause, filed 
the subjoined answer :— 


ANSWER OF RESPONDENT. 


To the Honorable the Supreme Court of Louisiana: 

Now into court comes John H, Ferguson, pre- 
siding judge of Section “ A,” of the Oriminal Dis- 
trict Court of the Parish of Orleans, State of 
Louisiana, made respondent in the aboveentitledand 
' numbered cause, and having suggested that in obedi- 
ence to the mandate of this Honorable Court he has 
herewith transmitted to this Honorable Court.a cer- 
tified copy of the proceedings in the prosecution 
entitled “The State of Louisiana vs. Homer A. 
Plessy,” being a prosecution by information for 
violation of the provisions of Act No. 111 of 1890, 
for answer tu the writ of prehibition to bim 
directed, with respect says :— 

That the cognizance of the said cayse of the State 
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of Louisiana vs. Homer ’A. Plessy, belongs of right 
to the said Section “ A,” of the Oriminal District 
Oourt of the Parish of Orleans, and that yoiir re- 
spondent, as the presiding judge of the said Court 
is competent to hear and determine the same. 

Respondent respectfully represents that so much 
of the said Act No. 111 of 1890 as is charged in 
the information against the said Homer A. Plessy 
filed, to Jiave been violated, is a good and valid 
statute of the State of Louisiana, and that the said 
Homer A. Plessy is by the law of the land bound 
to answer the same. And in support of the said 
plea, respondent annexes hereto and males part 
hereof the opinion and decree by him rendered in 
his official capacity in passing upon the plea to the 
jurisdiction of the Court by the said Homer ‘A. 
Plessy interposed. Respondent respectfully avers 
that nowhere in the information against the said 
Homer A. Plessy in the said court filed it is alleged 
either that thesaid Homer A. Plessy was a white 
man or a colored man, or that he belonged to the 
white race or to the colored race. Nor is it any- 
where in the said hereinbefore mentioned plea to 
the jurisdiction of the court by the said Homer A. 
Plessy interposed, either pleaded, averred or admit- 
ted that the said Homer A, Plessy is a colored man 
oy belongs to the colored race, or that he was of 
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mixed Caucasian and African descent, or that be- 
longing to the colored race, he was by reason thereof, 
denied and deprived of any righ’, privilege or in- 
munity because of his race and color. | 

Respondent further avers that instead of plead- 
ing, averriny, or admitting that the said Homer A. 
Plessy we Af, and did belong to the colored race, 
the said, Homer A. Plessy, on the contrary, deckined 
and refused either by pleading, or otherwise, to 
acknowledge and admit that he was in any sense or 
in any proportion a colored man. 

Respondent further respectfully represent”, + “WL 
the affidavit, of C. OC. Cain, made before (0e-Re- 
corder of the Second Recorder’s Court, against the 
said Homer A. Plessy, which is annexed to, and 
made part of relator’s petition praying for the writ 
of prohibition herein, forms no part of the proceed- 
ings had before your respondent ; was at no time 
produced or offered in any of the proceedings had 
before your respondént; nor has the same ever been 
inspected or seen by your respondent; either by copy 
or in the original, until the service upon bim of the 
writs of prob, ‘ion and certioraré issued herein. 

Respondent respectfully represents that so far as 
the proceedings in his Court are concerned, he does 
not, cannot, and will not know until the trial of the | 


said Homer A. Plessy, under the information 
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agamst him filed, whether the said Homer A. 
Plessy, was a white man or a colored man insisting 
upon going into, and remaining in a compartment 
of a coach, which by reason of his race or color he 
did not belong. 


Respondent further avers that apart from the 
matter and things setup and alleged in the ples 
filed by the said Homer A. Plessy,in this cause 
pleaded there is nothing in the prosecution against 
him instituted in the proceedings had thereunder 
which could or does raise any question under the 
constitution and laws of the United States. 

Respondent respectfully represents that it was 
competent for the State of Louisiana, through its 
Legislature, to prohibit the acts of the said Homer 
A. Plessy, which are charged against him as an 
offense, and that the proceedings had under the 
penal law of the State forbidding the same hare 
been regular and in pursuance with the require- 
ments of the said Act. 

Wherefore, respondent prays that after due pro- 
ceedings had, that the answer of your respondent be 
considered as sufficient in law to justify his conduct; 
that the complaint against him by the said petitioner 
brought, be dismissed; and that the said petitioner 
be sentenced to pay costs. 
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And your respondent prays for all general and 
al — relief. " 
(Signed.) J. H. FURGUSOY, 
Respondent. 


After argument, the Supreme Court of the State 

| rendered lis decision dissolving the provisional writ 

of prohibition, and denying the relief sought by 

relator. A rehearing having been applied for and 

refused, a writ of error was taken to the Supreme 

Court of the United States; and an assignment of 
errors has been filed in this Court. 


BRIBE. 


The extraordinary remedies of certioreri and pro- 
hibition invoked were before the State Supreme 
Oourt under authority of Art, 90 of the State Con- 
stitution. 

“The Supreme Oourt shali have conirol and gen- 
eral supervision over all inferior courts. They shall 
have power to issue writs of certiorart, prohibition, 
mandamus, quo warranto and other remedial writs.” 

The writ of prohibition, ‘is an order rendered in 
the name of the State, by an appellate court of com- 
petent jurisdiction, and directed to the judge and to 
a party suing in‘a suit before an inferior court, for- 
bidding them to proceed further in the cause, on 
the ground that the cognizance of the said cause 
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does not belong to such court, but to another, or 
that it is not competent to decide it.” OQ. P.,, 
Article S£6. 

This mandate only issues to courts or inferior 
jadges which exceeded the bounds of their jurisdic- 
tion. O, P. Art, SL. 

The writ of certiorari “is an order rendered m 
the name of the State, by a competent tribunal, and 
directed to an inferior judge, commanding him to 
send to such tribunal a certified copy of the proceed- 
ings In a suit pending before him, to the end that 
their validity may be ascertained.” QO. P., Article 
855. 

In the present proceedings certiorari has been in- 
voked, as an ancilliary process with a view to obtain 
a full return to the writ of prohibition. 

A. writ of prohibition is an extraordinary writ 
issuing out of a court of superior jurisdiction and 
directed to -an inferior couft, commanding it to 
cease entertaining jurisdiction In a cause or pro- 
ceeding over which it had no control, or where such 
inferior tribunal assumes fo entertain a cause over 
which it has jurisdiction, but goes beyond its legiti- 
mate powers and transeresses the bounds prescribed 
to it by law. 

19 A. & E. Ency. Law, p. 263. 

It is conceded that where an inferior tribunal is 
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proceeding under an unconstitutional act prohibi- 
tron is the proper remedy. 
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It is elementary that the action by prohibition is in 
no sense a partor continuation of the action prohibit- 
ed by removing fromalower to a higher court forthe 
purpose of obtaininga decisionin thelatter tribunal. 
So far from this, it is regarded as wholly collateral 
to the original proceeding, being intended to arrest 
that proceeding and to prevent is further prosecu- 
tion before the Court having no jurisdiction of the 
subject matter in dispute. In other words it is 
substantially a proceeding between two Courts, a 
a superior and inferior, and is the means by which 
the superior tribunal exercises its superintendence 
over the inferior and keeps it within the limits of 
its rightful jurisdiction. High’s Hx. L. Rewm., 

Section 768. : 

The only questions therefore legitimately sub- 
mitted for consideration in such proceeding are’ 
those presented by the pleadings and proceedings of 
the subordinate tribunal. Jt is not competent to 
introduce new and distinct matter in the reviewing 
court not pleaded in thecourt below. The question - 
is, whether in the prosecution presented by this 
record, the Judge of Section “A” of the Criminal 
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District Court for the Parish of Orleans had juris- 
diction to try and punish the relator for the facts 
charged against bim in the information. 

The condition of affairs and the attitude of the 
relator, as fixed by the pleadings in the court below, 
must remain unchanged for the purposes of this ap- 
plication. No ervidence had nor could have been 
taken in the trial court. As set out in the answer 
af respondent, it is nowhere alleged in the informa- 
tion “either that the said Homer A. Plessy, was a 
white man or a colored man, or that he belonged to 
the whiterace or to the colored race. Nor isit any- 
wherein the said herein before mentioned plea to 
the jurisdiction of the court by the said Homer A. 
Plessy, interposed, either pleaded, averred ov ad- 
mitted that the said Homer A. Piessy is a colored 
man or belongs to the colored race or that he was of 
mixed Oaucasian and African descent, or that be- 
longing to the colored race he was by reason thereof 
denied and deprived of any rights, privileges or hn- 
“munities because of his race and color.” 

And further, that respondent “till not know until 
the trial of the said Homer A. Plessy, under the in- 
formation against him filed, whether the said Homer 
A. Plessy was a white man or colored man insisting 


upon going and remaining in a compartment of a 
coach, to which by reason of his race or color he did 
not belong.” 
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Upon the state of facts as they existed atthe tite 
the restraining order was issued by the supervisory 
court, must the rights of the plaintiff in error be 
determined. is there anything in these proceed- 
ings that presents a question under the constitution 
and laws of the United States? Does the Act 111 
of 1890 in any of its provisions undertake “to regu- 
Jate commerceamong the several States and with the 
Indian Tribes?” Does.it in any respect violate the 
provisions of the 13th and 14th amendments of the 
Federal Constitution ? 

On the 22nd of March, 1888, the Legislature of 
Mississippi passed an act entitled ‘An act promoting 
the comfort of passenger's on railroad trains,” which 
is as follows: Section 1. ‘That all railroads carry- 
ing passengers in this State, (other than street rail- 
roads), shall provide equal, but separate accommo- 
dations for the white and colored races; to provide 
two or more passenger cars for each passenger train, 
or by dividing the passenger cars by 4 partition so 
as to secure separate accommodations.” Section 2. 
“That the conductors of such passenger trains shall 
have power, and hereby required, to assign each 
passenger to a car or acompartment of a car, (when 
it is divided by a partition) used for the race -to 
which said passenger belongs; arid should any pas- 
senger refuse to occupy the car to which he or she 
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is assigned by such conductor, such conductor shall 
have power to refuse to carry such passenger on his 
train; and for such refusal, neither he nor the rail- 
ro2d company shall be liable forany damage In any 
court in this State.” Section 3. “All railroads 
that shall refuse or neglect, within sixty days after 
the approval of this act, to comply with the require- 
ments of Section 1 of this act, shall be deemed 
guilty of a misdemeanor, and shall, upon conviction 
in any court of competent jurisdiction, be fined not 
move than #500, and any conductor that shall neg- 
lect or refuse to carry out the provisions of this act, 
shall, upon conviction be fined not less than $25; 
nor more than &50 for each offense. 


The constitutionality of this act, from which our 


own is borrowed, was assailed upon the ground that 
it operated an inferference with interstate com- 
merece. It was held by the Supreme Court of the 
State that Congress having no jurisdiction over the 
transportation of domestic travelers, its authority 
being confined to commerce “with foreign nations 
and among the states and with the Indian tribes,” 
the transportation of passengers, taken up and set 
down within a State, is to be controlled by the 
state; and that the statute was purely local in char- 
acter and did not look across the State lines or at- 
tempt to interfere or aifect the carrier outside of the 
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State, it was. ot amenable to the objection that it 
was an attempt to regulate interstate commetce. 
it was purely in the nature of a police regulation, 
operative in Mississippi and not elsewhere, 6th 
Southern Reporter, 204, 208. 

Upon appeal, the Supreme Oourt of the United 
States held, that the statute of the State of Missis- 
sippi does not violate the commerce clause of the 
Constitution of the United State. It was held that 
the State had the power to require that railroad 
trains within her limits shall have separate accom- 
modations for the two races and that this provision, 
as it affected only commerce within the State, was 
no invasion of the powers given to Oongress by the 
Commerce clause. 133 U. 8. 587, 591. 

The denial to any person of admission to the ac- 
commodations and privileges of an inn, 4 public 
conveyance or a theatre, does not subject that per- 
son to any form of servitude, or tend to fasten upon 
him any badge of slavery, even though the denial 
be founded on the race or color of that person. it 
is not, therefore, obnoxious to the provisions of the 
Thirteenth Amendment. Oivil Rights Oases, 109 

‘tee #9 U8, Al, ‘ 

ind The regulation of the civil rights of individuals 
is unquestionably a proper subject for the exercise 

4 of a State’s police power, and laws passed to effect 
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such regulations have been universally held consti- 
tutional and valid, except in extreme cases. Laws 
may be enacted providing for separate schools for 
the different races and separate accommodations by 
common carriers. 18 A. and EH. Ency. Law pp, 
753, 754 and authorities cited. 

Asa mattcr of law is‘it legal to separate passen- 
sers for any purpose because of race or color? 

Where the statute affects merely the local and 
domestic transportation or carriage of passengers, 
this is a matter which can be regulated by State 
Jaw, and even in the absence of any legislation on 
the subject the common carrier was at liberty to 
adopt in reference thereto such reasonable regula- 
tions as the common law allows. 

A separation of passengers may be made solely 
on the ground of race or color as a reasonable regu- 
lation, provided accommodations equal in quality 
and convenience are furnished to both alike. 22nd 
Federal Reporter, pages 843, S44, 845. 

Equality of accommodation does not mean ident- 
ity of accommodation, and it is not unreasonable, 
under certain circumstances, to separate white and 
colored passengers on a railway train if attention is 
siven to the requirement that by paying the same 
price, all shall have substantially the same com- 


forts, privileges and pleasures furnished to either 
ass. 2drd EKederal Reporter, 318, 319. 
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_ In all ordinary cases of police powers, the mean- 
ing and legal effect of the Tenth Amendment of 
the United States Constitution is clear, viz: That 
unless the exercise of a particular police power is 
granted to the United States government, expressly 
_or by necessary implication, the power resides in 
the State government, and may be exercised by it, 
unless the State Constitution prohibits its exercise. 

lt may, therefore, be stated as a genéral proposi- 
tion, that, with few exceptions, the police power in 
the United States is located in the States. The State 
is entrusted with the duty of enacting and maintain- 
ing all those internal regulations which are necessary 
for the preservation and prevention of injury to the 
rights of others. 

The Fourteenth Amendment is violated only 
when the States’attempt by legislation to estab- 
lish an inequahty in respect to the enjoyment of any 
rights or privileges. 

Tied. Lim. Pol. Pow. § 201. 

A railroad company may set apart certain cars to 
be occupied by white people and certain cars to be 
occupied , by colored people but if it charges the 
satne fare to each race, it must furnish substantially 
like and equal accommodation. 23rd Federal Re- 
porter 637. 

*, These authorities have determined not only that 


\ 
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the common carrier had the right to adopt all reas- 
onable and needful regulations for the comfort and 
safety of the passengers, but that the question of 
separating passengers because of race or color, 
which was a matter which in the case of local and 
domestic transportation matters belonged exclusive- 
ly to the State legislatures and in affecting inter- 
state commerce exclusively to Congress. 

The term color in the sense employed inthe statute 
presents none of the scientific and legal difficulties 
contemplated by counsel. There is no difference 
between its usual and its technical significance 
“Color (O) specifically, in the United States, belong- 
ing wholly or partly to the African race.” Century 
Dictionary page 1111. : 

The phrase “persons of color” embraces, univer- 
sally, not only ‘fall persons descended wholly from 
African ancestors, but also those who have descend- 
ed in part only from such ancestors, and have a dis- 
tinct admixture of African blood.” Anderson’s 
Dictionary of Law, p. 199. 

The duties imposed upon the officers of passenger 
trains under the Statutes are in no sense judicial, 
they are purely ministerial. 

The duties required of them are of a peremptory 
and mandatory nature are In no way discretionary 
in their character and in no sense involve the exer- 
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cise of any degree of judgment upon the part of the 
officers. High’s Ex. L. Rem. Sections 24-34, 

The penalty imposed upon the contumacious pas- 
senger is not for refusing to oceupy the coach or 


compartment to which he is assigned by the rail- 


way officer, but for “insisting on going Into a coach 


- or compartment to which by race he does not be- 


long.” 

None of the provisions of the statute pretend to 
make a criminal offense of “the refusal of any pas- 
senger to abide by the decision of the conductor,” 
or to: make a peaceable refusal to accept his decision 
as. to the race to which the passenger belongs, a 
crime, or to make said act punishable by fine or im- 
prisonment.” Act 111 of 1890, Section 2. 

There is nothing in the act that authorizes any 
person to determine in any way the question of race. 
or “to compel the citizens to accept such determina- 
tion or to make the refusal to comply with the same. 
a penal offense.” On the contrary, a penalty is im- 
posed upon any officer of any railroad insisting on 
assigning a passenger to a coach or compartment 
other than the one set aside for the race to which 
said passenger belongs.” Id., Section 2. 

The position of plaintiff in error in this regard is 
exactly contrary to that insisted upon by parties 
similarly situated in the Virginia cases, 100 U. S,, 
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303, 318 and 339 in Neal vs. Delaware, 103 U. S. 
370, and in Murray vs. Louisiana, No. 718, now 
pending in this court. They insist that every man 
must know the difference between a negro and a 
white man, that the exercise of judgment is not 
necessary to determine that question, and that men 
must be put on juries because they are negroes. 
Here, if seems that the rule is reversed, that there 
Is no difference between a white man and a negro, 
that no difference in color must be observed by a 
railroad conductor, and if he notes any such distinc- 
tion he is undertaking to judicially consign com- 
plainant to the inferior race. Of course, in some 
cases, where the proportion of colored blood was 
very small, it would be bard to tell the difference 
between a negro and a white man, and it might well 
be that the question as to whether a party prosecu- 
ted under the Act of 1890 belonged to the one race 
or to the other, or a question as to damages against 
the railroad company by reason of a given individ- 
ual being assigned to a car to which persons of his 
race did not belong, might well arise under the Act 
in question; and if so it would have to be judicially 
determined to what race the party belonged. But 
as a rule, there is no question as to which race a 
man belongs, it requires no exercise of judicial pow- 
ers to determine that question, and when the con: 
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ductor directs a passenger to a given coach, he does 
not arbilrarily consign the passenger to a particular 
race, : 

Lhe act does not in any of its provisions ‘‘grant 
exclusive rights or privileges to citizens of the 
United States of one race which are denied to citi- 
zens of another race, nor make the refusal to submit 
to such denial a penal offense.” | 

The clear and specific requirement of the statute 
is, that the railway companies “shall provide equal 
but separate accommodations for the white and col- 
ored races.” And any passenger of the white race 
insisting on going into a coach or compartment set 
apart for the colored race, is guilty of exactly the 
same offense as when a passenger of the colored 
race insists on going into a coach or compartment ° 
assigned and set apart for passengers of the white 
race. . 

The notice that this.case was about to be reached 
came to the Attorney-General so unexpectedly he 
could not devote the time to it he had intended. 


We therefore trust our reasons for copying the opin- 


ion of the State Supreme Court in our brief: it 
will bé understood. It thoroughly covers the 
grounds presented in the-case and we therefore em- 


body it in full. | 
‘, 
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His Honor Mr. Justice Fenner pronounced the 
opinion and judgment of the Court in the follow- 
ing case: 

Ex Parte Homer A. Pressy. No, rri3q. 
Application for certiorari and prohibition. 

We have held that when 2 party is prosecuted for crime un 
dér @ law alleged to be unconstitutional, in a case which is un-_ 
appealable and where a proper plea setting up the unconsti. 
tutionality has been overruled by the judge, a proper crse 
arises for the exercise of our supervisory jurisdiction in de 
emitting whether the judge is exceeding the bounds of judi- 
cial power by entertaming a2 prosecation for a crime not 
created by law. 

State ex rel. Walker v. Judge, 39 Annual, 132. 
State ex ref. Abbott v. Judge, 4q Annual, 553. 

Relator’s application conforms to all the requirements of this 
rujé, He alleges that he is being prosecuted for a violation of 
Act No. 111 of 2890; that said act is unconstitutional; that 
his plea of its unconstitutionality has been presented to and 
overruled by the a asta judge, and that the case is unap- 
pediable. . 

He therefore applies for writs of certiorari and prohibition 

in order that we may determine the validity of the pro- 
42 ceedings, and, in case we find him entitled to such re- 

lief, may réstrain further proceedings against him in the 
cause. 

The judge; in his answer, maintains the constitutionality of 
the law and the validity of his proceeding. 

The legislative act in question is entitled: 

An até to promote the comfort of passengets on railway 
ttditis; requiting all railway companies carrying passengers on 
their trains in this State to provide equal but separate accom- 
modations for the white and colored races by providing sepa. 


~~ 
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dite coaches ol compartinents, 8 as to Secorée sepafate atcot- 
modations; defining the ditties of the officets of Sach ‘rail- 
ways; directing them to assign passengers to the coaches ‘or 


compartments set aside for thé use of the race to which ‘such, 


passengers belong; authorizing them to refuse to carry-on ‘their 
trains such passengeérs as may refuse to occupy the coaches or 
coimpartments to which he of shé is assigned; to exonetaté ‘such 
railway companies froin any and all blame or damages that 
might proceed from such refusal; to prescribe penalties for all 
violations of ‘tlris act,’ etc. ’ 

The 1st section of the act requites that “all railway tom- 
panies catrying passengers in their coaches m this State shall 
provide equal but seperate actoimmodations for the ‘white and 
colored races by providing two or tore passenger coaches for 
each passenger train or by dividing the passenger coaches by 
4 partition, ‘so as to secure separate accommodations,” and that 
‘yo person or persons shall be ‘permitted to ottupy seats in 
coaches ‘other than the ones ha ned to therm on‘actount of tha 

race they ‘belong to.’ 
An ‘The 2d séction provides “that the officers of such — 

senger trains shall have power and are-hereby required 
to assign each passengét to the coach or tcompatt- 
ment used for the race ‘to ‘whith ‘sttch ‘passenger ‘be 
longs; any passenger insistif® on goins ihto a 
coach or compartment ‘to whith by ‘race ‘he does 
not beleng shall be liable to-a fine of $26, or in lien ‘thereof ‘to 
imprisonment for a. périod of not more than ‘twenty days in ‘the 
parish prison,” ‘and a like penalty is imposed on “any fofticer of 
any vailroad insisting ©n a8ssignitre @ passenger ta a coath or 
compartnyent other thain the etre sét aside for the race ‘to which 
said passenger belongs;” and it is further provided ‘that 
‘should any passenger refuse to octupy ‘the coach or ‘compart- 
-ment to which he or she is assigred by the officér of such rail- 
way said officer shall have power to refuse to carry such pas- 
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Senger on his train, and for such refusal neither he nor the rail 
way company shall be liable for damages in any of the courts 
of this State.” A : 

The ard section provides penalties upon officers, directors, 
conductors, and employees of railway companies who shall re- 
fuse or neglect to comply with the provisions of the act. 

We have had occasion very recently to consider the consti- 
tutionality of this act as applicable to interstate passengers, and 
held that if so applied it would be unconstitutional, because in 
violation of the exclusive right vested in Congress to regulate 
commerce between the States. 

state ex ret, Abbott v. Judge, 44 Annual, 583. 

The instant case presents no such application of the statute; 

but it appears on the face of the information that relator was 

proceeded against as “a passenger travelling wholly 
45 within the limits of the State of Louisiana on a passen- 

ger train belonging to the East Louisiana Railroad Com- 
pany, carrying passengers in their coaches within the State of 
Louisiana.” It thus appears that the interstate-commerce 
clause of the Constitution of the United States is not involved. 

The relator’s plea of the unconstitutionality of the statute 
contains no lessthan fourteen enumerated paragraphs, which 
do not require reproduction, because most of them are argu- 
mentatiyve, and no provisions of the State or Federal constitu- 
tions are referred to as violated by the statute except the 
thirteenth and fourteenth amendments to the Constitution of 
the United States, The whole gravamen of relator’s plea is 
contained inthe r4th ground, which is as follows : 

‘That the statute in question establishes an invidious distinc- 
tion and discrimination between citizens of the United States 
based on race which is obnoxious to the fundamental princi- 
ples of national citizenship, perpetuates involuntary servitude 
as regards cifizens of the colored race under the merest pre- 
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tense of promoting the comforts of passengers on railway trains, 
and in further respects abridges the privileges and immunities 
of the citizens of the United States and the rights secured by 
the 13th and r4th amendments of the Federal Constitution,” 

0 far as the thirteenth amendment is concerned, its applica- 
tion to this statute may be at once eliminated, because the Su- 
preme Court of the United States has clearly decided that it 
does not refer to rights of the character here involved. We 
will, for the sake of brevity, quote only the syllabus of the de- 
cision, as follows: a 

“The AIIT amendment relates only to slavery and involun- 
tary servitude (which it abolishes), and although. by its reflex 

action it establishes universal freedom in the United 
46 States, and Congress may probably pass laws directly 

enforcing its provisions, yet such legislative power ex- 
tends only to the subject.of slavery and its incidents, and the 
denial of equal accommodations in inns, public conveyances, 
and places of public amusements imposes no badge of slavery 
or involuntary servitude upon the party, but at most infringes 
tights which are protected from State aggression by the XIVth 
amendment,” 

Civil Rights cases, rooth United States, 3. 

We may therefore confine ourselves to the question whether 
or not the statute violates the XIVth amendment, which pro- 
vides that no State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
states ; nor shall any State deprive any person of life, liberty 
or property without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the laws.” 

A. further elimination may be made of the question whether 
a statute requiring separate accommodations for the races, 
without requiring the accommodations to be equal, would con- 
travene the amendment, because the statute here explicitly re- 
quires that the accommodations shall be equal. 
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\We thus teach the sole question involved in this case, which 
is whether a statute requiring railroads to furnish separate but 
equal accommodations for the two races and requiring domes- 
tic passengers to confine themselves to the accommodations 
provided for the race to which they belong violates the XIV 
amendment, 

The first branch of the above question, as to the binding 
effect of the statute on railways, has been definitely decided by 
the Supreme Court of the United States on a statute almost 
identical, holding that the provision requiring railroads to fur- 

nish separate but equal accommodations was valid, 
47 Louisville & C, Railway Company vs. Mississippi, 
132 United States, 587. 


But the court said: “Whether such such accommodations 
shall be a matter of choice or compulsion” (on the part of pas- 
sengers) “does not enter into this case.” 

The validity of such statutes, in so far as they require passen- 
gers, under penalties, to confine themselves to the separate and 
equal accommodations provided for the race to which they be- 
Jone has not as yet been directly presented to or decided by 
the Supreme Court of the United States. 

But the validity of such statutes and of similar regulations 
made by ccummon carriers in absence of statute and the validity 
of similar regulations or statutes, as applied to public schools, 
have arisen in very many cases before the highest courts of the 
several States and before inferior Federal courts, resulting: in 
an almost uniform course of decision to the effect that statutes 
or teguiaticns enforcing the separation of the races in public 
conveyances or in public schools, so lone at least as the facili- 
tiles or accommodations provided are substantially equal, do 
not abridge any ptivilege or immunity of citizens or otherwise 
contravene the ATV amendment. 

We refer to the following, amongst other, numerous decis- 
Ons : 
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West Chester R. R. Co, vs. Miles, 85 Pa. State, 209. 
State vs. McCann, 21 Ohio, 210. 
People vs. Gallagher, 93 New York, 438. 
Cory vs. mage 48 Ind., 337. 
State vs. Duty Nev., 342. 
People vs. Gaston, 12 Abb. N. Y., 160. 
Louisville & C, Railway vs. State, 66 Mississippi, 662. 
Lehew vs. Brummell (Mo.}, 15 &. W. Rep., 765. 
Dawson vs. shee, 83 Ky., 49. “4 

45 Ward vs. Flood, 48 Cal., 36. , 
Chesapeake Railway Co. vs. Wells, 85 Tenn., 613. 
Bertoyneau ‘vs. Directors, 3 Woods (C. C. R.), 177. 
The Sue, 22 Federal Reporter, 543. 
Logwood vs. Memphis, 23 74., 318. 
Murphy vs. Weston R, Co., 23 26., 637. 


It would little boot for us to make extensive quotations 
from these decisions. They all accord in the general principle 
that in such matters equality and not identity or community of 
accommodations is the extreme test of conformity to the re- 
quitements of the XIV amendment. | 

The cogency of the reasons on which this principle is 
founded perhaps accounts for the singular fact that notwith- 
standing the general prevalence throughout the country of 
such statutes and regulations and the frequency of decisions 
maintaining them no one has yet undertaken ‘to submit the 
question to the final arbitrament of the Supreme Court of the 
United States. _ ! | 

In a case which arose as far back as 1849 the Supreme Court 
of Massachusetts, through its great Chief Justice Shaw, con- 
sidered this subject, saying; ‘“Conceding, therefore, in the full- 
est manner, that colored persons, the descendants of Africans, 
are entitled by law to equal rights, constitutional and political, 
civil and social, the question then arises whether the regula- 


48 


tion in question, which provides separate schools for colored 
children, -is a violation of any of these rights,” and the court 
held that it was not, saying, in conclusion: 

‘Tt is urged that this maintenance of separate schools tends 

to deepen and perpetuate the odious distinction of caste, 
49 founded in a deep-rooted prejudice in public opinion. 
This prejudice, if it exists, is not created by law and 
cannot be changed by law. Whether this distinction and pre- 
judice, existing in the opinions and feelings of the community 
would not be as effectually fostered by compelling colored and 
white children to associate together may well be doubted.” 
Roberts vs. Boston, 5 Cush,, 198. 

The general rule applied to carriers is well stated by Mr 
Hutchinson: “If the conveyance employed be adapted to the 
carriage of passengers separated into different classes, accord- 
ing to the fare which may be charged, the character of the ac- 
commodations afforded, or of the persons to be carried, the 
carrier may so divide them, and any regulation confining those 
of oneclass to one part of the conveyance will not be regarded 
as unreasonable if made in good faith for the better accommo- 
dation and convenience of the passengers.’’ ~~ = 

Hutchinson on Carriers, paragraph 542. 


In applying this rule the Supreme Court of Pennsylyania 
said: “The right to separate passengers being clear in proper 
cases and it being the subject of sound regulation, the question 
remaining to be considered is whether there is such a difference 
between the white and the black races in this State, resulting 
from nature, law and custom, as makes it a reasonable ground 
of separation.” The court then proceeds to discuss these 
differences, taking care to say: “To assert separateness is not 
to declare inferiority in either. It is simply to say that, follow- 
ing the order of divine Providence, human authority ought not 
fo compel these widely separated races to intermix,” Cony 
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cluding, the court said: “ Law and custom having sanc- 
5° tioned a separation of races, it is not the province of the 

judiciary to legislate it away. * * * Following 
these guides, we are compelled to declare that, at the time of 
the alleged injury, there was that natural, legal, and. customary 
difference between the white and black races in this State 
which made their separation as passengers in a public convey-~ 


. ance the subject of a sound regulation to secure order, pro- 


mote comfort, preserve the peace, and maintain the rights 
both of the carriers and passengers,” 

West Chester R, R, Co. vs. Miles, 55 Penn. St., 209. 

Both the decisions from which we have quoted were rend- 

ered before the adoption of the XIV amendment, but in States 
where the civil rights of the colored race were fully recognized, 
We have referred to them as indicating the germinal principles 
which have been followed in the numerous decisions cited 
above applying to the XIV amendment. That amendment, it 
is well settled, created no new rights whatever, but only ex- 
tended the operation of existing rights and furnished additional 
protection for such rights.’ 

Barbier vs. Connelly, 113 United States, 27. 

United States vs. Cruikshanks, 92 United States, 542. 

olaughterhouse cases, 16 Wallace, 36. , 


The statute here in question is an exercise of the poliee 
power and expresses the conviction of the legislative depart- 
ment of the State that the separation of the races in public 
conveyances, with proper sanctions enforcing the substantial 
equality of the accommodations supplied to each, is in the in- 
terest of public order, peace, and comfort. It undoubtedly 


imposes a severe burden upon railways, but the Supreme 
Court of the United States has held that they are bound to bear 


it. It impairs no right of passengers of either race, 
51 who dre secured that equality of accgmmodations which 
patisfies every reasonable glaimy 
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The regnlation of domestic cammerce is as exclusively a 
State function as the regulation of interstate commerce is a 
Federal function. Itisas much within the control of State 
legislation as the public schpgl system or fhe law of marriage. 
To, hold that the requirement of separate thaugh equal accom- 
modations in public conveyances violated the ALTVth Amend- 
ment would an the same principles necessarily entail the 
nullity of statutes establishing separate schools and of athers, 
existing in. many States, prohibiting inter-marriage between 
the races. All are regulations based upon difference of race, 
and if such difference cannat furnish, a basis for such legislation 
in one pf these cases it cannot in any. 

The statute applies to the two rgces with such perfect fair- 
_ ness and equality that the recard hrayght up for our ingpec- 
tion, daes not disclose whether the person prosecuted is a 
white or colored man, The charge is simply that he “did 
then and there unlawfully insist on going inta a coach to 
which. by race he did not belong,” Obviously, if the fact 
gharged he proved the penalty would be the same, whether 
the accused were white or colored. 

_ We have been at pains to expound this statute because the 
dissatisfaction felt with it by a portion of the peaple seems to 
us so unreasonable that we can account for it only on the 
. ground of some misconception. Even were it trye that the 
statyte is prampted by a prejudice on the part of one race to 
be thrown in such contact with the other; one would suppose 
that to be a sufficient reason why the pride and self-respect 

of the other race should equally prompt it to avaid such 
52 contact if it could be done without the sacrifice of equal 

accommodations. It is very certain that such unrea- 
sonable insistence upon thrusting the company of one race 
upon the other, with no adequate motive, is calculated, as sug- 
gestd by Chief Justice Shaw, to foster and intensify repulsion 
between them rather than to extinguish it. 
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We will conclude by inoticiiig séme charges itade Agaiitst 
the statute by relator; based, as we think, oh afi ofterly ‘un 
warranted construction. | 

He claims that the statute vests the officers -of the company 
with a judicial power to determine the rave to which the pas- 
senger belongs; that they may assign ‘the passsenger to.a caach 
to which by race he does not beiong and that such assignment 
is binding on the passenger, and that; though wrongfully 
made, the officer and the railway companies aré exempted 
from any legal responsibility. | | 

The reading of the statute utterly repels these charges. 

Not only does not the statute authorize the conductor or 
other officer to assign a passenger to A coach to which by race 
hé does not belong, but it affirmatively requires him “to as- 
sip'tt Gach passengé? to the coach wsed. for thé race to which 
stich passehgér belongs,” and it punishés fot failuré to make 
suth assig‘timeént, 

When the statite atthotizes the ‘conductor to féfise to carry 
any passengér who Bliall “réfasé to occupy the coach to 
which he or she is assigned by the office of sich railway,” it 
obviously means 4n assignment according tke the requirements 
of tlie act—z. e., to thé codth to Which the passenger by rac e 
belongs; ard the @xéihptiou from damagés is subject'to the 
same construction. 

It is too clear for discussion that a tetusal to tatry 4 passenger 

because he had refused: ‘to obey an assishivient'to a coach 
53 to which his race did not belong would not be ex- 
empted from redress in action for damages. , 

The discretion vested in thé officer to detide primarily the 
coach to which each passenger by tace belonés is only that 
necessary discretion attending every imhposition of a dity to 
determine whether the occasion exists: which calls for its, exer. 
cise. Itis a discretion to bé exétcised at his peril and at the 
peril of his employer. : | 
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It is very certain that if relator shall prove in this prosecu- 
tion that he did not, as charged, “insist on going into 2 coach 
to which by race he did not belong,” an erroneous assignment e@ 
by the conductor would not stand in the way of his acquital] or 
exempt the officer and the railway from an action for damages, 
whatever defenses might lie open to them based on good faith 
and probable cause. 

It is therefore ordered that the provisional writ of prohibi- 
tion herein issued be now dissolved and set aside, and that the 
relief sought be denied, at relator’s cost. 


(Syllabus. ) 


tr. Act rir of the legislature of 1590, regulating accommoda- 
tions of the races on railways, does not violate the XIII 
Amendment of the United States Constitution, because 
Bf such accommodations involve no badge of slavery or 
involuntary servitude, which is the sole subject of that 
amendment. Civil Rights cases, 109 United State, 3. 
2, A long line of decisions, State and Federal, maintain that 
statutes or regulations enforcing the separation of the 
white-and colored races in public conveyances and in 
public schools, so long at least as the facilities or ac- 


commodations provided are substantianlly equal, do not 
abridge any privilege or Immunity of citizens or other- 
wise contravene the ALVth Amendment of the United 
States Constitution. 

.2. In such matters equality and not identity or community of 
accommodations is the extreme test of conformity to the 
requirments of the amendment. 

4. The regulation of domestic commerce is as exclusively a 
. State function as the regulation of interstate commerce 

isa Federal function. This statute 1s an exercise of the po- 

lice power and expresses the legislative conviction that 


a 
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the separation of the races in railway conveyances, with 
proper sanctions for substantial equality of accommo- 
dations, is in the interest of public order, peace and 
comfort. It is a matter of legislative power and discre- 


‘ tion with which courts cannot interfere. 


5. A proper construction of the statute does not (as contended 


55 


by relator) authorize a conductor to assign a passenger 
to a coach to which his race does not belong, nor does 


it bind the passenger to accept such wrongful assign- 
ment nor exempt the officers from action for dam- 
ages in case of such wrongful assignment and re- 
fusal to carry when disobeyed. The discretion 
vested in the conductor to decide primarily the 
coach to which each passenger belongs is only the 
necessary discretion, attending every,imposition of any 
duty, to determine whether the circumstances under 
which the duty arises exists. He'exercises snch dis- 
cretion at his peril and that of his employer. 


" 


We earnestly maintain that the act in question, 
No. 111 of 1890, is a legitimate exercise of the po- 
lice power; that it does not violate the 14th amend- 
ment or any other part of the Oonstitution of the 
United States; and that plaintiff in error is not en- 
titled to the relief asked. 


Respectfully submitted, 
M. J. CUNNINGHAM, 
: Attorney-General of Louisiana, 
LIONAL ADAMS, 
ALEXANDER PORTER MORSE, 
Of Counsel. 


